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THE METROPOLITAN R. R. CO. VS. THE DISTRICT OF COLUMBIA, 1 


1 UNITED STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 


Because in the record and proceedings as also in the rendition 
of a judgment in a plea which is in the said court before you, 
between the District of Columbia and the Metropolitan Railroad 
Company, being No. 22,458 at law, a manifest error hath happened, 
to the great damage of the said Metropolitan Railroad Company, as 
by its complaint appears, and it being fit that the error, if any hath 
happened, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, therefore, you are hereby com- 
manded if judgment be therein given, under -your seal, distinetly 
and openly, to send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and according 
to the law and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this 23d day of June, in the year of our Lord 1885, 
and of the Independence of the United States the one hundred and 
ninth. 

[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk. 
District oF CoLumBtiA, to wit: 
To the District of Columbia: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington, on 
the second Monday of October next, pursuant toa writ of error filed 
in the clerk’s office of the supreme court of the District of Columbia, 
wherein the Metropolitan Railroad Company is plaintiff and you 
are defendant, to show cause, if any there be, why the judgment 
in the said writ of error mentioned, should not be corrected so that 
speedy justice be done the parties in that behalf. 

Witness D. K. Cartter, chief justice of the said supreme court of 
the District of Columbia. 


Service accepted June 23d, 1885. 


A. G. RIDDLE, Att'y D. C. 


Filed June 23, 1885. 
R. J. MEIGS, Clerk. 


[Endorsed :] District of Columbia vs. Metropolitan Railroad Com- 
pany. Writ of error. 
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THE METROPOLITAN RAILROAD COMPANY YS. 


Declaration. Filed No. 27, 1880. R. J. Me igs, Clerk. 
Supreme Court of the District of Columbia. 


Tue Districr or CoLumMBIA. 
8. At Law. No. 2245S. 
THe MerropouiraAn Rarttroap Company, } 


The plaintiff, a body corporate under the laws of Congress, sues 
the defendant, also incorporated by au act of Congress, for the sum 
of one hundred and fifty-three thousand two hundred and sixteen 
dollars and fifteen cents ($153,216.15.) 

The plaintiff says that by virtue of the act of Congress of Febru- 
ary 21, 1871, entitled “An act to provide a government for the 
District of Columbia,” the act of June 20, 1874, entitled “An act for 
the government of the District of Columbia, and for other purposes; 
and the act of June 11, 1878, entitled “An act providing a perma- 
nent form of government for the District of Columbia,” it was made 
the duty of the plaintiff to take charge of and improve, as might be 
prescribed by law, all the avenues, streets, and alleys of the cities of 
Washington and Georgetown in said District, for which said purpose 
the plaintiff was invested with ample powers and privileges, which 

sald act of ¢ ‘ongress are to the court here shown. 
2} And the plaintiff further says that the defendant was in- 
corporated by the act of Congress of July & LS64, which it 
accepted, organized, and under which it continues, and exercises 
corporate powers, which act is to the court here shown. 

That by the provisions of its said charter, by subsequent amend- 
ments thereof, ana by due authority of law, it Was authorized to 
construct a street railroad from Second street, at its intersection 
with Fayette street, in the city of Georgetown, in said District, to 
ust Capitol street, at its intersection with Eleventh street eust, In 
the city of Washington, in said District; also a street railroad from 
Seventh street west and Boundary street north to Sixth street west 
and O street southwest, in said city of Washington, for which pur- 
pose it might enter upon certain streets and avenues of said cities, 
among which were the following: First street east, Ninth street 
west, Boundary street north, Fourteenth street west, C street north, 
D street north, I street north, H street north, P street north, Con- 
necticut avenue, New Jersey avenue northwest, and East Capitol 
street, In said city of Washington, and West street, High street, 
Second street, and Montgomery street, in said city of Georgetown, 
and that afterwards it did enter upon, lay down, and construct its 
tracks along and upon said streets and avenues, and still continues 
to retain and work its tracks along and upon said streets and ave- 
nues. 


The fourth section of the charter of said company provides as 
follows: 


“That the said corporation hereby created shall be bound to keep 
said tracks, and for the space of two (2) feet beyond the outer rail 
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THE DISTRICT OF COLUMBIA. 


thereof, and also the space between the tracks, at all times well 
paved and in good order; without expense to the United States or 
to the city of Washington.” 


Which said provision remains tn full force, save as it has been 
modified by subsequent legislation. 

That afterwards, in the due exercise of the powers conferred 

upon the plaintiff, and pursuant to law, it ordered and di- 

rected that said streets and avenues should be repaired and 

improved as follows, amending the grades and laying down new 
and greatly needed pavements, to wit: 

First street east, concrete pavement; Ninth street west, from Penn- 
sylvania avenue to P street north, concrete pavement; Ninth street 
west, from P street north to Boundary street, wood pavement - Boun- 
dary street north, Belgian pavement; Fourteenth street west, con- 
crete pavement; C street north, wood pavement; D street north, 
wood pavement; IF street north, between Fifth street and Ninth 
street west, Belgian pavement; F street north, between Ninth street 
and Thirteenth street west, wood pavement; F street north, between 
Thirteenth street and Fourteenth street west, concrete pavement; 
HI street north, between Fifteenth street west and Vermont avenue, 
concrete pavement; P street north, between P street circle and 
Twenty-second street west, wood pavement; P street north, between 
Twenty-second street west and Rock creek, concrete pavement ; 
Connecticut avenue, concrete pavement; New Jersey avenue north- 
west, wood pavement; and East Capitol street, wood pavement, in 
said city of Washington; and West street from Rock creek to three 
hundred and forty (340) feet west of said Rock creek, concrete pave- 
ment; West street from said three hundred and forty (340) feet 
west of Rock creek to High street, wood pavement; High street, 
wood pavement; Second street, wood pavement; and Montgomery 
street, cobble-stone pavement, in said city of Georgetown, of which 
the defendant had notice. 

And thereupon it became and was the duty of said defendant, 
pursuant to said fourth section of its said charter, to conform its 
tracks to said grade and pave the entire space between two (2) lines 
running parallel with its tracks two (2) feet from and outside of its 
exterior rails, upon and along each and all of said streets and ave- 
nues so occupied by it in conformity with the plan prescribed by 
the plaintiff, which said duty and obligation said railroad company 

neglected to do, and did not do; and thereupon the plaintiff, 
4 in execution of its orders and plans, and to complete the re- 

pairs and improvements of said streets and avenues, was 
obliged to and did grade and pave said portions of said streets and 
avenues, which as aforesaid should have been graded and paved by 
said railroad company, to wit: 

On said First street east, one thousand four hundred and seventy- 
six and sixteen hundredths (1,476,5;) square yards of concrete 
pavement, at three dollars ($3) per square yard, amounting to the 
sum of four thousand four hundred and twenty-eight dollars and 
forty-eight cents ($4,428.48), said repair and improvement of said 
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street being complete and finished by the plaintiff, to wit, November 
24th, 1873. On said Ninth street west, between Penns vivanla 
avenue and M street north, eight thousand two hundred and nineteeh 
and eighty-eight hundredths (8,219,3;) square yards of concrete 
pavement, at ‘three dollars (33) per square vy: ard, amounting to the 
sum of twenty-four thousand six hundred and fifty-nine dollars and 
sixth-four cents ($24,659.64), said repair and peers of said 
street being complete and finished by the plaintiff, to wit, October 
23d, 1872. On said Ninth street west, between M street north and 
P street north, two thousand seven hundred and twenty-nine and 
fifty hundredths (2,729,°"5) square yards of concrete pavement, at 
three dollars ($5) per square yard, amounting to the sum of eight 
thousand one hundred and eighty-eight dollars and fiftv cents 
($8,188.50), said repair and improvement of sald street being com- 
plete and finished by the plaintiff, to wit, November 23d, 1875. On 
said Ninth street west, between P street north and Boundary street, 
five thousand four hundred and fifty-one (5,451) square vards of 
wood pavement, at three dollars and thirty cents ($3.50) per square 
yard, amounting to the sum of seventeen thousand nine bundred 
and eighty-eight dollars and thirty cents ($17,988.30), said repair 
and improvement of said street being complete and finished by the 

plaintiff, to wit, November 28th, 1573. On said Boundary 
5 street north, two hundred and sixty-one and twenty-nine hun- 

dredths (261,%)*5) square yards of Belgian pavement, at three 
dollars and fifty cents ($3.50) per square yard, amounting to the 
sum of nine hundred and fourteen dollars and fifty-two cents 
($914.52), said repair and improvement of said street being complete 
and finished by the plaintiff, to wit, July 30th, 187s. On said 
lourteen street west, nineteen hundred and sixty-five and ninety 
hundredths (1,965,°,",) square yards of concrete pavement, at three 
dollars ($3) per square yard, amounting to the sum of five thousand 
eight hundred and ninety-seven dollars and seventy cents ($5,897.70), 
said repair and improvement of said street being complete and 
finished by the plaintiff, to wit, January 15th, IS74. On said C 
street north, two thousand and sixty-six and sixth-seven hundredths 
(2,066;%'5) square yi ards of wood pavement, at three dollars and 
twenty cents (5 3.20) per square yard, amounting to the sum of six 
thousand six hundred and thirteen dollars and thirty-three cents 
($6,613.53), said repair and Improve ment of said street bei ing complete 
and finished by the plaintiff, to wit, December 10th, 1873. On said 
D street north, fourteen hundred ‘and fifty-three and sixty-seven 
hundredths (1,453 ,54y) square yards of wood pavement, at three 
dollars and thirty cents ($3.50) per square yard, amounting to the 
sum of four thousand seven hundred and ninety-seven dolla ars and 
twelve cents ($4,797.12), said repair and improvement of said. street 
being comple te and finished by the pl: untiff, to wit, December Gth, 
1872. On said | street north, between Fifth street west and Ninth 
street west, two thousand and forty- eight (2.048) square yi ards of 
Belgian pavement, at three dollars and fifty cents ($3.50) per 
square yard, amounting to the sum of seven thousund one 
hundred and sixty-four dollars and fifty cents ($7,164.50), said 
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repair and improvement of said street being complete and finished 
by the plaintiff, to wit, November 3d, 18738. On said F street 
north, between Ninth street west and Thirteenth street west, 

thirteen hundred and sixty-two and eighty-seven hundredths 
6 (1,562,5%,) square yards of wood pavement, at three dollars 

and thirty cents ($5.50) per square yard, amounting to the 
sum of four thousand four hundred and ninety-seven dollars and 
fifty-four cents ($4,497.54), said repair and improvement of said 
street being completed and finished by the plaintiff, to wit, Decem- 
ber 5th, 1875. On said F street north, between Thirteenth street 
west and Fourteenth street west, two hundred and seventy-five and 
thirty-three hundredths (275,445) square yards of conerete pave- 
ment, at three dollars ($3) per square yard, amounting to the sum 
of eight hundred and twenty-five dollars and ninety-nine cents 
(8825.99), said repair and improvement of said street being complete 
and finished by the plaintiff, to wit, December 5th, 1873. On said 
H street north, one hundred and forty-one and seventy-seven hun- 
dredths (141 roo) square yards of concrete pavement, at three dollars 
and fifty cents ($3.50) per square yard, amounting to the sum of four 
hundred and sixty-seven dollars and eighty-seven cents ($467.87), 
said repair and improvement of said street being complete and 
finished by the plaintiff, to wit, January 6th, 1874. On said P street 
north, between P street circle and Twenty-second street west, twenty- 
three hundred and twenty-three and twenty-eight hundredths 
(2,323.,%%;) square yards of wood pavement, at two dollars and ten 
cents (32 2. 10) per square yard, amounting to the sum of four thousand 
eight hundred and seventy-eight dollars and eighty-nine cents 
($4,788.59), said repair and improvement of said street being com- 
plete and finished by the plaintiff, to wit, May 2d, 1873. On said 
'P street north, between Twenty-second street and Rock creek, three 
hundred and fifty -six and seventy-two hundredths (396,72) square 
yards of concrete pavement, at three dollars ($3) per square yard, 
amounting to the sum of one thousand and seventy dollars and six- 
teen cents ($1,070.16), said repair and improvement of said street 
being complete and finished by the plaintiff, to wit, Decem ber 3d, 1872. 

On said Connecticut avenue, five thousand nine hundred and 

seventy-five and eighty-three hundredths (5,975,%;) square 

yards of concrete pavement, at three dollars ($3) ) per square 
yard, amounting to the sum of seventeen thousand nine hundred 
and twenty-seven dollars and forty-nine cents ($17,927.49), said re- 
pair and improvement of said avenue being complete and finished 
by the plaintiff, to. wit, September 19th, 1873; on said New Jersey 
avenue northwest, three hundred and forty-one and forty hundredths 
(341,%y'5) square yards of wood pave ment, at three dollars and thirty 
cents ($3.50) cents per square | vard, amounting to the sum of one 
thousand one hundred and twenty-six dollars and sixty-two cents 
($1,126.62), said repair and improvement of said avenue being com- 
plete and finished by the plaintiff, to wit, December 10th, 1873; on 
said East Capitol street, seven thousand eight hundred and seventy- 
four (7,874) square yards of wood pavement, at three dollars and 
thirty cents ($3.30) per square yard, amounting to the sum of twenty- 
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five thousand nine hundred and eighty-four dollars and fifty cents 
($25,984.50), said repair and improvement of said street being com- 
plete and finished by the plaintiff, to wit, November Ist, 1872; on 
said West street, between Rock creek and three hundred and forty 
(340) feet west of Rock cre ek, three hundred and forty (340) square - 
vards of concrete pavement, at three dollars ($3) per square vard, 
amounting to the sum of one thousand and twenty dollars ($1,020), 
said repair and improvement of said street being complete and 
finished by the plarnatiff, LO wit, 1 cem ber dth, 1872; On said West 
street, between three hundred and forty (340) feet west of Rock creek 
and Washington street, twenty-one hundred and fifty (2150) square 
vards of wood pavement, at one dollar and ninety cents ($1.90) per 
square yard, amounting to the sum of four thousand and eighty-five 
dollars ($4,085), said repair and improvementof said street being com- 
plete and finished by the plaintiff, to wit, May 2d, 1873; on said West 

street, between Washington and High streets, fourteen hundred 
5S and fifty (1450) square yards of wood pavement, at three dollars 

and thirty cents ($5.30) per square yard, amounting to the sum 
of four thousand seven hundred and eightv-five dollars ($4,785), said 
repair and improvement of said street being complete and finished 
by the plaintiff, to wit, September 18th, 1873; on said High street, 
two hundred and fifty (250) square vards of wood pavement, at three 
dollars and thirty cents ($3.50) per square yard, amounting to the 
sum of elglit hundred and LW nty-five dollars (SS25), said repair 
and improvement of said street being complete and finished by the 
plaintiff, to wit, on said High street, between Bridge street and 
Second street, December 5th, 1872; on said High street, between 
Second street and West str et, September ISth, S73; Ol suid Second 
street, sixteen hundred (1600) square yards of wood pavement, at 
three dollars and thirty cents ($5.50) cents per square yard, amount- 
ing to the sum of five thousand two hundred and eighty dollars 
($5,280), said repair and improvement of said street being complete 
and finished by the plaintiff, to wit, October 15th, 1873; on said 
Montgomery street, six hundred (600) square yards of cobble-stone 
pavement, at sixty-five (.65) cents per square yard, amounting to the 
sum three hundred and ninety dollars ($390), said repair and im- 
provement of said street being complete and finished by the plaintiff, 
to wit, October 28th, 1872. 

And the plaintiff claims as due it, In all, the sum of one ‘hundred 
and fifty-three thousand two hundred and sixteen dollars and fifteen 
cents (8153,216.15), which said account for work and material has 
been duly presented to the defendant and pavment thereof refused ; 
whereby an action has accrued to the plaintiff to maintain its said 
action against the defendant and recover said sum of one hundred 
and fifty-three thousand two hundred and sixteen dollars and fifteen 
cents ($153,216.15), for which it asks judgment. 

A. G. RIDDLE, 
Attorney for Plaintiff. 


The defendant is to plead hereto on or before the first special 
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term of the court, occurring twenty (20) days after service 
hereof; otherwise, judgment. 
A. G. RIDDLE, 
Attorney for Plaintiff. 


In the Supreme Court of the District of Columbia. At Law, 22458. 
Filed January 4,1881. R. J. Meigs, Clerk. 


THe District or CoLUMBIA 
i's. 


Tne MetrrorouiraN RatirRoap Company, Defendant. 


The clerk will enter my appearance for the defendant in the 
above-entitled case. 
NATH’L WILSON. 
In the Supreme Court of the District of Columbia. At Law. No. 
92458. Filed January 4,1881. R. J. Meigs, Clerk. 


Tue District or Cotumstra, Plaintiff, 


Us. 


Tue METROPOLITAN RAILROAD Company, Defendant. 


The defendant says that it is not indebted as alleged. 

And for a further plea the defendant says that the plaintiff ought 
not to have and maintain its action aforesaid against it, because it 
says that it, the said defendant, did not, at any time within three 
next before the commencement of this suit, undertake or promise 
in manner and form as the said plaintiff hath above thereof com- 
plained against it, and this he is ready to verify; wherefore it prays 

judgment, Kc. 
10 And for a further plea the defendant says that the plain- 

tiff ought not to have and maintain its action aforesaid, be- 
cause it says that the said several supposed causes of action in the 
said declaration mentioned did not, nor did either of them, or any 
of them, accrue to the said plaintiff at any time within three years 
next before the commencement of this suit in manner and form as 
the plaintiff hath above complained, and this it is ready to verify ; 
wherefore it prays judgment, «ce. 

NATHANIEL WILSON, 
Att'y for dD fendant. 


In the Supreme Court of the District of Columbia. At Law, No. 
22458. Filed March 24,188]. R. J. Meigs, Clerk. 


Tue District or COLUMBIA 
Ds. 
THe METROPOLITAN RAILROAD ComMPANy. 


The plaintiff joins issue upon the defendant’s first plea. 
And to the second and third pleas of defendant the plaintiff de- 
murs, and says that the same are bad in substance. 
A. G. RIDDLE, 
Att'y for Plaintiff. 
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Nore.—Among the matters of law to be argued in support of said 
demurrer is the following: 

That the nature of the case is such that the statute of limitations 
as plead does not apply. 


11 (17 Min. C. C., p. 49.) 
SaturDay, March 26, 1881. 
MacArthur, Justice. 
Tue District or Cotumpra, PI’, 
ve. .At Law. No. 22458. 
Tue Merropouitan R. R. Co., Def’t. J 


At the request of the parties, by their respective attorneys, the 
court orders the demurrer filed in this case by the plaintiff heard 
in the general term in the first instance. 


(4 Min. G. T., p. 207.) 
Monpay, Jan’y 9, 1882. 
Chief Justice Cartter and Justices Hagner and James. 
Tue Disrricr or Conrumesia, Plaintiff, ) 
vs. | At Law. No. 22458. 
The Mrerroro.titan RAILROAD COMPANY, Cal. 71. 
Defendant. 


And now again come here the parties, by their respective attorneys, 
and thereupon, because it appears to the court here that the defend- 
ant’s second and third pleas above pleaded are bad in substance, 
therefore it is considered that the plaintiff's demurrer be, and the 
same is hereby, sustained; and the court orders that the case be 
remanded to the special term for further proceedings herein. 


12 Ture Districr or CoLuMBIA. ) 
Us >No. 22458. At Law. 


Ture Merroporrran Rattroap Co. } 


Mr. Justice Hagner delivered the opinion of the court: 
These cases have been argued here in the first instance, and the 


interesting questions involved have been exhaustively discussed by 


counsel. 

In the first case the District of Columbia claims from the Wash- 
ington & Georgetown Company $20,049.66, and in the second, the 
sum of $153,216.15 from the Metropolitan Company. 

The pleadings are alike in essentials, and we shall consider those 
in the latter ease, which we find printed in the record. 

The declaration avers the incorporation of the plaintiff and 
defendant corporations; that the District Government is intrusted 
by law with ample powers to take charge of and improve all streets, 
avenues, &ec., of the consolidated municipality; that by the charter 
of the defendant, which it duly accepted, it was authorized to 
construct a street railroad between certain points therein named ; 
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that it entered upon, laid down, and constructed its tracks along the 
streets and avenues designated, and still continues to retain and 
work its tracks along and over such streets and avenues. That by 
the fourth section of the charter it was provided: “That the said 
corporation hereby created shall be bound to keep said tracks, and 
for the space of two (2) feet beyond the outer rail thereof, and also 
the space between the tracks, at all times well paved and in good 
order without expense to the United States or to the city of Wash- 
ington.” ‘That afterwards, in the due exercise of the powers 
conferred upon the plaintiff, and pursuant to law, it ordered and 
directed that said streets and avenues should be repaired 
155 and improved as follows, amending the grades and laying 
down new and greatly needed pavements, to wit: First street 
east, concrete pavement (with a similar statement as to a large 
number of other streets and avenues), of which the defendant had 
notice. That thereupon it became and was the duty of said defend- 
ant, pursuant to said fourth section of its charter, to conform its 
tracks to said grade, and pave the entire space between two lines 
running parallel with its tracks two feet from and outside of its 
exterior rails, upon and along each and all of said streets and 
avenues so occupied by it, in conformity with the plan preseribed 
by the plaintiff, which said duty and obligation said railroad com- 
pany neglected to do, and did not do; and thereupon the plaintiff, 
in execution of its orders and plans, and to complete the repairs and 
improvements of said streets and avenues, was obliged to and did 
grade and pave said portions of said streets and avenues which as 
aforesaid should have been graded and paved by said railroad 
company, to wit: On said First street east, one thousand four 
hundred and seventy-six and sixteen hundredths (1,476.16) square 
yards of concrete pavement at three dollars ($5) per square yard, 
amounting to the sum of four thousand four hundred and twenty- 
eight dollars and forty-eight cents ($4,428.48), said repair and 
improvement of said street being completed and finished by the 
plaintiff, to wit, November 24, 1875, (with similar statements with 
respect to the other streets and avenues so graded and paved.) 

And the declaration coneluded : 

“And the plaintiff claims as due it in all the sum of one hundred 
and fifty-three thousand two hundred and sixteen dollars and 
fifteen cents ($153,216.15), which said account fur work and material 
has been duly presented to the defendant and payment thereof 
refused, whereby an action has accrued to the plaintiff to maintain 
its said action against the defendant, and recover said sum of one 
hundred and fifty-three thousand two hundred and sixteen dollars 
and fifteen cents ($153,216.15), for which it asks judgment.” 


14 The defendant appeared and pleaded— 


1. That is not indebted as alleged. 
2. Non-assumpsit infra tres annos. 
5. Actio non accrevit infra tres annos. 


The plaintiff joined issue upon the first plea and demurred to the 
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second and third, alleging as matter to be argued in support of the 
demurrer “that the nature of the ease is such that the statute of 
limitations as pleaded does not apply.” 

First. [t is insisted by the plaintiff that the statute of limitations 
of Maryland (1715, ch. 23), which is in force here, cannot be pleaded 
to any auction brought by the District of Columbia. 

If the question were to be decided upon the construction of the 
statute alone we should be very strongly inclined to sustain the 
plaintiff’s position. 

It is perfectly well settled that statutes of limitation which under- 
take to abridge or destroy the right of a suitor to bring his action 
al anytime before payment, and are therefore in derogation of the 
COTTON law maxim that “the right never dis — are to be construr d 
strictly, and will not be extended by implication to cases not clearly 
designed to be included 

lt is equally true that courts, to arrive at the correct meaning of 
a stutute, will examine its language throughout, and will import 
words from all portions of it to quality the meaning of the whole 
7 (ull.. 326. Bode vs. State 

‘The courts ol Kngland caprpodie d thi si principles Lo the interpreta- 
tion of the statute of the limitations of 52 Henry 8S. ch. 4 which 
limited the right of action in suits of right, or assize, &c., unless 
brought within sixty years from the accrual of the right. The 
language was most preiit ral. 4, nO pi rson Or pi rsons shall maintain 
such ACLIONS: ve t. as the atute, ln some ol the sections, speaks of the 
possession of the claimant “or his ancestor,” Sir Robert Brooke, in 

his Reading on the Statute, says: “A mayor and commonalty, 
1D by Lheir name ol corporation, ana not by their proper hawmes, 

ay make title. after thi statute, by ( lghty years past, because 
that is of their own POSsSesslon and not ol thre seizen ol their ance stor 
or predecessor, and the same of cle at) ana chapter,” WC. brooke Stat. 
of Lim., 33. And this ruling is recognized as correct by all the au- 
thorities. 6 Comyns Dig., Temps (Geo. I1), p. 328. 

Sir Robert Brooke died more than sixty years before the enact- 
ment of the 21 James I, ch. 16. It is Impossible to doubt that the 
legislators who enacted that statute knew of this construetion which 
many Vvears before had bee 1) placed Upon the statute of Henry VITl, 
and were therefore aware that the Introduction ol similar expressions 
into the law they were about to enact would be taken by the courts 
as Indicating a purpose to confine its application to individuals. 
And in this connection it is important to examine the phraseology 
of the 21 Jae. a irom which the Maryland Statute was in great part 
taken. 

[In no part of it is there any reference in express terms or by 
allusion to actions by municipalities. The purpose of the act is de- 
clared to be the quieting of men’s estates; the parties plaintiffs are 
spoken of throughout as ~ person or persons, ” and it is declared in 
the first section that “ no person or persons or any of their heirs,” 
shall have or maintain such actions after, &e.: and such actions 
“shall be sued * * within twenty vears next after title and 
cause of action first descended or fallen.” By seetion 2, in case the 
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person entitled shall be, at the time the right first descended, WC., 
within the age of twenty-one years, feme coverts, imprisoned, or be- 
yond seas, then such person and persons and their heir and heirs 
shall have an action within the time limited after the removal of 
such impediment. 

by section 4, in case judgment be given for the plajntiff in such 
action and be reversed for error, “the party plaintiff, his heirs, ex- 

ecutors, or administrators, may commence a new action,” &é. 
16 And by section 7, a saving is declared in favor of plaintiffs 

in the enumerated personal actions who may be under age, 
feme covert, &c., at the time such action accrued. None of the con- 
tingencies thus referred to could possibly apply to a municipality ; 
and the personal actions enumerated, though properly such as would 
be brought by individuals, could not, for the greater part, be sus- 
tained by a city government, 

It seems scarcely possible, with the rulings of the courts before 
them, that Parliament in enacting this statute in such words as these 
could have supposed it was using language which would compre. 
hend the rights of the powerful municipalities of England, then 
almost at their greatest estate in the kingdom—far more wealthy, 
und in some respects more powerful, than the kings themselves— 
without adopting the precaution of adding words (and a few words 
would have sufficed) that would have placed the question beyond 
controversy. And it is a circumstance of the utmost significance 
that no case has been found, and we feel justified in saying, after 
examining every accessibly authority, that none exists, in the 
English reports, where the statute of 21 Jac. ch. 16, has been held 
applicable to actions brought by it municipality. 

When we examine the Maryland statute of 1715, ch. 23, its lan- 
guage appears to give still stronger indication that its framers never 
supposed they were passing a statute controlling the rights of munic- 
ipalities. Annapolis was then the only city in the province, and its 
charter was but seven years old. The provincial lawyers were 
generally well-read men, who had acquired their learning by study 
in the Inns of London, and their influence in shaping the legislation 
of the province was naturally very great. They must have known 
that either express declaration or strong implication of intention 
was necessary to include a municipality in such a statute, and that 
if they used words which were properly applicable to individuals 
alone in describing the cases to be comprehended by the statute, 

the courts would limit its application accordingly. 
17 They omitted from the law the prior sections of the 21 

Jac., 1, relating to suits respecting land, but added a section 
concerning bonds and other securities not found in the usual stat- 
utes of limitation in this country. It seems to us that almost every 
section of the act contains language of the character we have re- 
ferred to, strongly evincing the intention of the provincial legisla- 
ture to confine itself to what the preamble declares to be the purpose 
of the act, “the quieting of the estates of the inhabitants of the province.” 
In the enumeration of actions in section 2 (almost all of which are 
such asa municipality would be most unlikeiy to bring) there is an 
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exception of such as concern “the trade or merchandise accounts between 
merchant and merchants. their factors and servants, which are not res- 
idents within this province.” The act contains the saving clause as 
to persons under uge, NON'CONLPOS mentis, &e., and a further provision 
as to actions on specialties “where the principal debtor and ereditor have 
been both dead twelve years’ —contingencies as impossible of application 
to a municipality as its ability to claim through an ancestor was held 
to be under the 32 Henry VIII. 

And again, we are struck by the significant fact that although the 
cases contained in the Maryland Reports, in which actions were 
brought by municipalities are numbered by the hundred, there can 
be found no reported case where it has been held that the statute 
applied to a suit brought by a municipality. In several of the cases, 
where the claims of a city government appear to have been contested 
by distinguished counsel with the utmost vigor, if we can only rely 
upon the dates stated by the reporter, the statute of limitations would 
have been a bar; but it never seems to have occurred to the counsel 
that it was available as a defense. Nor has such a decision been 
found in this jurisdiction, where for fifty years the courts have ad- 
ministered this statute; during which time a multitude of suits have 

been brought by the cities within the District, as to some of 
18 which it is but reasonable to suppose the plea of the statute 
would have applied. 

There is a reason of special force in favor of maintaining this 
position with respect to municipalities which controlled the courts 
in England where suits were brought by ecclesiastical corporations 
to recover lands which had been the property of their predecessors. 
It was there held that as to actions to recover such properties as 
these corporations were inhibited by law from alienating, the statutes 
of limitations could not apply; since, if it were otherwise, the laws 
against alienation could be practically repealed, as was said, “ by a 
side wind,” by the corporations, who had only to allow themselves 
to be dispossessed and then neglect to bring suit for the recovery of 
such possessions within the time limited by the statutes. 

Blanchard on Limitations, 53. 

By section 55 of Revised Statutes, District of Columbia, the 

District government is prohibited from releasing the indebtedness 
of any corporation or individual to the District. 
- Nothing would be simpler than for a District government, wish- 
ing to evade this prohibition, to neglect to bring suit for three years 
against a favored debtor, which would operate as a bar against an 
action brought by their more conscientious successors to recover a 
claim justly due the municipality. 

But we are aware that in some of the States of the Union it has 
been held that the statute of limitations is a bar to certain descrip- 
tions of suits brought by municipalities; and in others, that it has 
been held to apply to all actions corporations may bring. 

The decisions upon the point are confined to this country. They 
are not numerous and the different rulings do not appear to be based 
upon consistent reasoning. The cases in 66 Pa., 223, Evans vs. 
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Erie county, and 4 Devereux, 568, Armstrong vs. Dal- 
19 ton, were suits against counties, and there it was said 

that small divisions of the State, like counties, cannot be 
considered as sovereign, and are not, for that reason, entitled to avail 
themselves of the principle, Nullum tempus occurrit regi. In Angell 
on Limitations, 6th edition, section 38, the author, after citing the 
case in 4 Dev., disposes of the subject in this single sentence: “ In 
Ohio it was held that the statute runs against a town or city,” citing 
the case of Cincinnati vs. First Presbyterian Chureh, 5 Ohio, 298. 
The ruling in that case seems to be within the censure or disapproval 
otf Judge Dillon, in the following resume of the subject In 2 Dill. on 
Municipal Corporations, (3d _ed.,) see. 675. “Upon consideration it 
will perhaps appear that the following view is correct: Municipal 
corporations, as we have seen, have in some respects a double 
character—one public, the other (by way of distincton) private. As 
respects property not held for public use or upon public trusts, and 
as respects contracts and rights of a private nature, there is no reason 
why such corporations should not fall within limitation statutes and 
be affected by them. For example, in an action on coniract or for 
tort, a municipal corporation nay plead or have pleaded against it 
the statutes of limitations. 

“But such a corporation does not own and cannot alien public 
streets or places, and no laches on Its part or on that of its officers 
san defeat the right of the public thereto; yet there may grow up in 
consequence private rights of more persuasive force in the particular 
case than those of the public. * * * ‘The author cannot assent 
to the doctrine that as respects public rights municipal corporations 
are within ordinary limitation statutes.” 

This distinction is in consonance with the decision in 12 IIL, 59, 
City of Alton vs. Illinois Transportation Co., where the matter 
involved was the ownership of a lot of ground in the city of Alton. 
“We do not think,” says the court, “the rights of the publie are 

barred by our statute of limitations, which prescribes that 
20 certain real actions shall be brought within seven years after 

possession taken by defendants. Without stopping to inquire 
whether statutes of limitations apply to municipalities, we entertain 
no doubt that this statute has no application to the case before us. 
Whatever title in these grounds may be vested in the city she has 
not the unqualified control and disposition of them. They were 
dedicated to the public for particular purposes and only for such. 
She may make rules and control them, but cannot alien them, and 
holds them in trust for the people of the State and not of Alton 
alone.” 

For the purposes of the present decision it will be sufficient, with- 
out discussing the applicability of the first part of Judge Dillon’s 
language to cases arising under the Maryland statute, that we adopt 
the concluding words of the learned judge, in which the author 
withholds his assent to the doctrine “ that, as respects public rights, 
municipal corporations are within ordinary limitation statutes.” 

Second. It is contended by the plaintiff that, however the law may 
be with respect to municipal curporations in general, a different rule 
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should be held to apply to suits brought by the District of Columbia, 
because the money claimed in such cases is really due and payable 
to the United States. In support of this contention it is insisted that 
the District as now constituted is but a department of the General 
Government, its chief officers appointed by the President, its sole 
legislature the Congress of the United States, which appropriates 
immediately half of its expenses, directs the collection of its taxes, 
and supervises the disbursement of the municipal revenues, and that 
while one-half the amount of whatever might be recovered in this 


suit would be paid directly into the national Treasury, the other half 


would substantially enure to its benefit. 
Certainly these circumstances place the District of Columbia, 
with respect to the United States, in a position strangely anomalous. 
They undoubtedly operate to reduce its powers of administra- 
21 tion much below the usual level of municipal dependence, 
unless they’ do, as claimed, have the effect of communicating 
to it some portion of the dignity and immunities of the sovereign 
that has so seriously impaired its autonomy. 

If the legislation of Congress had the extreme effect ascribed it by 
the plaintiff, the statute of limitations could no more apply to any 
action brought by the District of Columbia than it could to one 
brought in the name of the United States itself. The courts would 
certainly be controlled by the status of the real party in interest 
rather than by that ef the nominal plaintiff. 

Thus in Ist Seammon, 106, State Bank of Illinois v. Brown, it 
Wis held that the statute of limitations could not be successfully 
pleaded in a suit brought by the bank, in its own name, against one 
of its debtors, because the charter declared that the bank should be- 
long to the State; and hence it was considered that a debt due to 
the bank was really one due to the State. 

But this principal cannot properly be held to embrace all suits 
brought by the District of Columbia, in view of the comprehensive 
language of the statutes establishing the form of government in force 
here. , 

The second section of the Revised Statutes, relating to the District 
ot | ‘olumovla, provides : 

“The District is ereated a government by the name of the District 
of Columbia, by which name it is constituted a body corporate for 
municipal purposes, and may contract and be contracted with, sue 
and be sued, plead and be impleaded, have a seal, and exercise all 
other powers of a municipal corporation not inconsistent with the 
(Ccnstitution and laws of the United States.” 

And the act of July 11, 1878, (20 Stats., p. 102,) declares that the 
District of Columbia shall remain and continue a municipal corpor- 
ation, as provided in this section. 

Its liability to be sued and impleaded to the full extent of 

other municipalities is plainly implied in the general lan- 
22 guage which creates it “a body corporate for municipal pur- 
poses ;” and we are of the opinion, in the absence of any 
provision to the contrary, that whatever liabilities may properly 
attach to municipalities in general are equally devolved upon the 
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District government; and hence, that wherever the statutes of 


limitations of Maryland may be interposed to a claim of an ordinary 
municipality, it may be availed of against the District of Columbia. 

Third. The question next arises whether there is anything in the 
character of the claim involved in this suit, which renders the plea 
of the statute of limitations inapplicable as a bar to the action. 

The claim grows out of an obligation imposed upon the companies 
by the United States, and assumed by them when they accepted the 
charters, under the authority of which alone they can claim any 
right to occupy the streets of the city and operate their roads. 

By this requirement, contained in the 4th section of each charter 
already quoted, the companies are bound to keep their track and 
the adjacent part of the street described at all times well paved, and in 
good order, without expense to the United States and to the cities 
named. | 

It was one of the few conditions imposed upon them when they 
received their valuable franchises. It did not, as of Course, result 
from the grant; for Congress might have agreed to dispense with it. 
Nor was it necessarily incident to the business of carrying passen- 
gers; since a large omnibus company might possibly make more 
extensive use of the streets in general without incurring any liability 
to pay for paving any part of them. But it is wholly a statutory 
provision, and the liability imposed, therefore, is wholly statutory. 

After the acceptance of their charters they could not be heard to 
object that the provision was illegal, or incapable of entorcement 
against them. 17 Hun., (N. Y.) 242; New York City vs. Steel Rail- 
way Companies. 

This duty, it is alleged, they refused to perforin, and the 
25 work was done and paid for by the District, which now seeks 
reimbursement in this action. Upon the plain words of the 
statute it seems clear to us it is not. within the enumeration in the 
first section of the act of limitations of 1715, ch. 23. It is not “an 
action of account,” or “upon the case, upon simple contract, book 
debt, or account,” or “of debt for lending,” or of “contract without 
specialty,” or “of debt for arrearages of rent;” nor is it one of the 
other enumerated actions, as “ assault,” &e. 

If it be either of the enumerated actions it could only be an action 
upon one of the classes of contract referred to. But the suit is not 
brought upon a “simple contract,” or “contract without specialty,” 
upon the part of the companies to reimburse the District for the ex- 
penditure. It is based upon the obligation on their part, implied 
by construction of law, to repay tothe District what it has expended 
for work they were bound by statute to perform without expr nse to 
the city. If this paving has caused any expense to the District their 
statutory obligation has been broken, and this fact furnishes the 
consideration and foundation of the claim for reimbursement. 
Apart from the obligation upon the District to take all proper care 
of the streets, imposed by statute, and the duty of the companies 
arising under their charters to see that this work is done without 
expense to the municipality, the action could not be maintained, for 
the unauthorized payment of money by one party for another creates 
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no legal liability upon the latter to repay. But the right of action 
here grows out of and is founded upon the obligation in the charters 
of both the city and the companies, and the suit is an action founded 
upon these statutes, within the meaning of that term. 

It has been held uniformly, from a period within a few years after 
the passage of the 21 James I, that an action upon a statute was not 
within the limitations of that act. 

This was decided in the familiar case of Taylor vs. Jackson, 

24 Croke Charles, 513, where it was held that the statute was no 
bar to an action of debt brought to recover a penalty imposed 

by 2 Edw. VI for removing corn before setting apart the tithes. So 


in 1 Saund., 55, Jones vs. Pope, where the action was against a sheriff 


for an escape under the statute I Rd. 2, ch. 12. 

And this doctrine has been repeatedly applied by the courts in 
Maryland in eases arising under the act of 1715, ch. 25. 

Such was the ruling in 2 H. & McH., 145, French vs. O’Healey, 
that an action founded on a statute cannot be barred by limitations, 
as debt for an escape. 

So in 1 Gill, Longwell vs. Riginder, 57, it was held that a distress 
for rent in arrear based upon statute is not within the statute of 
limitations. 

And in 2d Maryland, 19, Newcomer vs. Keedy, it was held in 
1852, on .the same ground, that limitations is no defense to,an action 
on the case against a sheriff for a false return to a ft. fa., because the 
oflicer is made answerable for such misconduct by force of an ancient 
statute. 

So it was held in 2 Md. Ch. Dee., 213, Bond vs. Harris, that bonds 
given by an heir, electing to take part of the ancestors’ land and 
pay their shares to the other heirs, in conformity with the statute 
for partition of lands, are not within the Maryland statute of limi- 
ations. 

So in 14 Johns., Peace vs. Howard, 479, which was an action on a 
judgment rendered by a justice of the peace, the court say: “ The 
statute (ol New York) is not a bar to every action of debt, but only 
to those brought for arrearages of rent or founded on any contract 
without specialty. Debton indenture reserving rent is not within 
the statute. The settled construction of the statute Is that it applies 
solely LO actions ot debt founded upon contracts in fact, iis contradis- 
tinguished from those arising by construction of law.” In_ the 
present case the action Is not founded upon a contract in fact within 
the meaning of the statute. 7 

But there is a further and conclusive reason why this 
av action should not be held to be within the statute of limita- 
tions. 

The municipality 1s charged with the entire custody of the streets 
and avenues of the city, and endowed with the amplest powers to 
pave and repair them, to change the grades, or otherwise improve 
them, and make all necessary regulations to this end. And it is 
perfectly settled that this is a continuing power, to be executed when- 
ever it shall see fit to do so in its discretion. (6 Wheat., 597, Gozler 
vs. Georgetown ; 2 Dill., §§ 685-6, 780, 989, 990.) 
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It has also full power to exact from property owners adjacent to 
the improvement a contribution, in reimbursement of the cost, in 
proportion to their respective properties. Before collecting these 
contributions the municipality usually ascertains the aliquot part 
to be paid by the individuals by an assessment. Such charges or 
assessments are in the nature of taxes or public dues, respecting 
streets and avenues, which are the common property, held for public 
use in trust for the body of the people, and are not owned by the 
municipality, nor alienable by it, as a city may, under certain 
circumstances, sell the public property and place the proceeds in the 
public treasury. 

The imposition of such assessments is, in fact, the levy of a tax, 
and is made in the exercise of the taxing power. 

7 Md., 535, Mayor, Xc., vs. Greenmount Cemetery. 


Such assessment constitute liens upon the property of individuals 
subject to the charge, and are entitled to priority of payment out of 
the proceeds in advance of all other claims. 

7 Md., 107, Fulton vs. Nicholson. 
And such paving assessment liens have been expressly held to be 


unaffected by the Maryland statute of limitations. 
6 Md., 75, Esback vs. Pitts. 


26 In 2 Cranch, C. C. Reports, 355, Hogan vs. Ingle, it was 
decided in this District that the statute of limitations of 1715, 
ch. 25, is not a bar to a distress for taxes due to the corporation of 


Washington; and no case has been found where the plea of the 
statute of limitations has been held to bea bar to an action to collect 
public taxes, except where some additional statutory provision, un- 
known In this jurisdiction, has been enacted to that effect. 

We were referred to the cases in 41 lowa, 184, City of Burlington and 
State vs. Yellow Jacket Mining Co., 14 Nev., 229, as holding a con- 
trary doctrine; but an examination of the first case discloses that 
the lowa statute, in words, provides that the provisions of the statute 
of limitations shall apply to all actions brought by or against all 
bodies, corporate or politic, except where otherwise expressly de- 
clared, and the court held the municipality was within this express 
provision. 

In: Nevada the statute of limitations in terms is declared to apply 
to all actions, whether brought by the State or individuals, and the 
court Suys the maxX nullum te mpus oceurriu requ has not been in 
force within that State since the adoption of the statute in question. 

In Some of the other States similar provisions ure in force, and 
decisions based upon them have been carelessly considered as affeet- 
ing the law elsewhere. Of course they can have no effect here, 
except as an evidence that in the absence of such a provision the 
statute of limitations would not have extended to the cases included 
within the, special enactment. 

This court, by its decision in 3d MacArthur, 122, Baltimore & 
Ohio Railroad Company vs. District of Columbia, has recognized 
the binding character of claims for taxes, notwithstanding the lapse 
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of time In that case the railroad COMMpPAany sought to enjoin the 


District from the sale of its property for twenty years’ arrearages of 
taxes. The company had refused to pay since 1858 (twenty-two 

vears back), when an injunetion had issued restraining a sale 
27 bv a collector for taxes then claimed to be due, and the sub- 

sequent acqulescencs Upon the part of the city was relied upon 
us a forfeiture “by waiver, laches, or lapse of time.” ‘This court 
overruled the other grounds of exemption presented by tye com- 
pany, and say, “in regard’ to the length of time for which the com- 
pany should be held liable, we are of opinion that such liability 
reaches back for a period of twenty years from the institution of the 
present suit. It is a liability created by statute, and nothing short 
of a lapse of time sufficient to raise the presumption of payment 
will exonerate the property from its liability, and that period 1s 
twenty years 

It cannot be doubted that the statute, as pleaded in this case, would 
be no reply to an action brought by the District on such a claim for 
taxes asserted Houlnst the prope rly of a land OW)her, in the abse nce 
ofa statute declaring that limitation should be a bar. 

Nor ean it be doubted that the law would be the same if the claim 
sought to be enforced, instead of being an ordinary lux, Were an As- 
sessmeneé for paving against the property ofa citizen. 

ln HH) Penn , DOS, Mi eee ts (om. use city of Pittsburg, which Was 
an action by the city to recover the amount of an assessment against 
the defendant for his share of the cost of certain paving paid by the 
city, the defendant prayed an instruction that ifthe paving for which 
the claim was filed was paid by the city more than six years before 
the assessment was made, the claim of the city was barred by the 
statute of limitations. The court refused the prayer, and this ruling 
was sustained by the appellate court, which says: “The statute of 
limitations has no application to assessments under the acts, and the 
objection is grounded upon a misapprehension of the powers of the 
Legislature.” : 

ln the present case there has been no regular assessment against 
these companies. But the obligation imposed upon them by law, 

and which they have assumed by their acceptance of the 
Zo charters, Is to perform their contract duty with respect to the 

public streets without any such assessment or levy as might 
be required in the ease of holders of property abutting on the streets 
improved by the District. They have bound themselves, as part of 
the consideration for their franchise, to pave the designated parts of 
the streets for thee meselves. and any previous assessinent by the District 
would be an idle and senseless ceremony. They knew exactly how 
much they were required to pave, and that they were to pay for it; 
and they had nothing tO do except to perform the work ~ ithout 
eErpense LO the United States or the District of Columbia.” ‘The “assess- 
ment could have told them nothing not already known to them ; and 
the District of Columbia could not have made the assessment, if 
required to do so, without obtaining the information from the com- 
pany. 

These companies, therefore, occupy, as to this statutory duty, the 
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saine position with respect to the statute of limitations that they 
would hold if the amount chargeable against them for paving had 
been made the subject of a regular assessment, which they refused 
to pay, and for the recovery of which this action was brought. For 
those reasons we are of the opinion that the claim as presented is 
not obnoxious to the plea of the statute of limitations, and we decide 
the demurrer is well taken to the second and third pleas of the de- 
fendant. 

Fourth. Under the demurrer we are forced to examine the entire 
Cuse , and il large part of the arguinent has been addressed Lo the 
question whether under the charters and other statutes there exists 
in favor of the plaintiff al liability on the prart of the defendant to 
perform the work deseribed in the declaration. 

1. It is contended on behalf of the defendants that the companies 
are not liable for entirely new pavements and changes in the grades; 

and we are fe ferred to the ease of Chicago vs, Sheldon, vy 
2 Wall., 50, In support of this position. The decision there 

was based upon the special circumstances of the case. The 
city ordinance expressly limited the lability of the railroad com- 
pany in undoubted terms to keeping the track, &e., “in good repair 
and condition,” and the court reasonably decided that the company 
could not be heid liable for curbing, grading, and paving the streets 
with an entirely new pavement in the face of a contrary stipulation. 

But the language is widely different here. The companies, by 
the 4th section, are bound to keep the tracks, Xe., at all times, “ well 
paved and in qood orde a by section a of the charter of l7th of 
May, 1862, the Washington & Georgetown railway, and section 5 
of the charter of the Me tropolitan road, July 1, 1864, it is enacted : 
“That nothing in this act shall prevent the Government, at any 
time, from alte ring th qrade s Or otheru ise improving all avenues or 
streets occupied by said roads, or the respective cities from so alter- 
Ing or Im: proving such streets or avenues and the sewerage thereof, 
as may be under their respective authority and control; and in such 
é vent al shall hye the duty of Sle I, COMpPany lo chanae their said railroad SU 
as lo conform lo such grade OF PUveTite nt.” 

by section 20 of the charter of the Metropolitan road it is further 
enacted that the said railroad company shall keep 1 good repair, 
&c., the flagstones or cross-walks leading to, upon, or over their tracks 
at the crossings of the streets, “and shall further, whenever necessary 
to render such crossings dry and convenient, raise or elevate the 
same sufficiently for that purpose, and shall adjust the adjoining 
pavement so as to make it convenient for carriages to pass said 
crossings.” 

And in both charters it was provided “that the use and mainte- 
nance of the said roads shall be subject to the municipal regulations 
of the cities of Washington and Georgetown within their several 
corporate limits.” 

Without pausing to examine the effect of the act of June 

ov) 20, 1874, and other statutes on the subject, we entertain no 
doubt that these companies were bound, by their charters, 

not only to pave once the designated portions of the streets, but to 
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repair the paving, and to change the grade and lay new pavements, 
within the prescribed limits, whenever the municipality, In its dis- 
cretion, should see proper to make changes In the streets, rendering 
such work proper to be done on the part of the companies. 

The reported cases fully sustain such a construction. [rf 51 Penn., 
41, Pittsburgh and Birmingham R. R. Co. vs. Borough of Birming- 
ham, the charter required the previous assent of the borough, by 
ordinance, before the railroad could occupy its streets, and declared 
that the company “shall keep so much of the streets of the city 
and borough as may be used and occupied by them in perpetual good 
repair at the proper expense and charge of the said company.” 

The ordinance of the borough agreeing that the company should 
occupy the streets declared that “said R. R. Co., in addition to other 
requirements of their charter, shall keep (‘arson street an pe rpetual 
good orde i and repair, from curb lo curb, its il hole le ngth, from the time 
of accepting this ordinance.” 

These additional requirements were held by the court of appeals 
of Pennsylvania to be binding upon the company, although oner- 
ous and inconsistent with those prescribed by the charter, which 
gave no authority to the borough to add any further conditions, but 
merely requires its previous assent before the railroad could occupy 
the streets. 

But in the present case Congress distinctly required, and the com- 
panies as distinctly agreed, that the use and maintenance of the 
road should be subject to the municipal regulations, which re- 
quired the renewal of the pavement and change of the grades to 
conform to the changes in the other part of the street. 


2d. Can an action be maintained at law to recover back 

3] what the District has been compelled to pay on the default 

of the companies to perform the work described in the dee- 
laration ? 


Assuming the obligation to be in force, it would seem too plain 
for argument that a right of action in some form must exist. For 
we can scarcely regard as serious the contention of counsel for the 
roads that the only available remedy in the case of default would 
be an application for a mandamus to compel the company to do the 
work, or the suing out of a scire facias to deprive them of their 
charters for neglect of their charter obligations. 

A municipality that would leave the track of a railroad company 
refusing to comply with a required change of grade at a dangerous 
elevation or depression, while it was following an action of manda- 
mus through the different courts on appeal, instead of at once per- 
forming its plain duty of making the requisite changes to insure 
the public safety, would deserve a punishment more severe than the 
inevitable public censure. It would have no option in such a case, 
but would be toreed to perform the omitted work. That the negli- 
gent party should be made to repay the expense would be only a 
scant measure of justice. 

We will refer to a few cases in support of the right of action 
under such circumstances. 
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In 45 Penna., 137, Town of Pheenixville vs. Phoenixville Iron Co.., 
an action was brought by the town to recover from the company 
the amount it had expended for the repai* of a bridge crossed by 
the defendant’s railroad and also by foot passengers, which had been 
built at joint expense, but which the defendant refused to repair. 
Judge Strong, speaking for the court which sustained the town’s 
right to recover, notices that the defendant's charter authorized 
them to construct the bridge and cross it with their railroad, but 
says nothing of repairs; but he adds: “It is a fair presumption the 

Legislature never intended to give away public rights or to 
o2 impose burdens upon any local community without compen- 

sation. This is a continuing obligation upon the company 
to keep up the bridge.” 

In 46 Pa., 224, Penn. R. R. Co. vs. Duquesne Borough, the town 
brought an action to recover back the sum it had expended in 
rebuilding a bridge across a canal which had been taken by the 
railroad company under authority of a law of the State, which 
declares the company should receive this and the other publie work 
subject to existing contracts respecting them. The canal had erected 
the bridge originally, and it was insisted that the railroad, as its 
successor, was bound to repair and rebuild it. 

The court held the action could be maintained, and in their opinion 
used this language: “ Whenever any person or corporation is bound 
to repair a public highway and refuses to do so when necessary, on 
notice by the proper officers having the general oversight thereof, 
those officers may repair it and recover the proper expense thereof 
in an action of assumpsit founded on the duty.” 

A case very much like the one before us is reported in 44 Wiseon- 
sin Reports, 238, City of Ocato vs. Chicago & N. Western R. R. Co. 
By the general statutes a corporation making a railroad is required 
to restore any street 1f mav pass through to its former condition, 
and thereafter maintain the same in such condition against any 
effects thereafter produced by the railroad. Nothing is said in the 
law as to who should defray the cost of the repairs, nor of any action 
to recover their cost. The defendant, after constructing its road 
through the city, though requested by the authorities, neglected to 
restore the streets and sidewalks to their former condition. The 
common council, which under the charter had full authority over 
the streets, procured the necessary repairs to be made and the city 
paid for them, and it was held it could recover from the railroad 
company all reasonable expenses so incurred. 

sd. The remaining question relates to the form of the 
oo declaration, which we must examine under the demurrer to 
the plea. 


There seemed to exist some uncertainty In the minds of the 
counsel as to the precise nature of the declaration. The first plea of 
the defendant, which is nil debet, seems to have assumed the action 
to be debt, to which that plea is the general Issue, while it is not ap- 
plicable to an action of assumpsit or on the case. It is also laid 
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down that nil debet is almost the only plea used in debt on statutes 
whether que tam or otherwise. 
2 Evans’ Harris, 94. 

We think a recovery in the present case should be soyght in an 
action of assum psif founded upon the statutory obligations of the 
charter. 

This form of action seems more appropriate than debt, because 
the latter lies for a sum certain, whereas the recovery here should 
he for such reasonable sum, to be ascertained by a jury, as the work 
done was really worth. Although the companies are alleged to have 
neglected to perform their duty in the premises, this would not 
authorize a recovery against them for the actual sum paid by the 
District if the jury should think this was an extravagant amount, 
which the officers recklessly expended in the work, without refer- 


enee to its true value. <As in the ease cited from 44 Wisconsin. the 
the recovery should be limited to reasonabl expe Hs&es incurred by 
the city. The jury in that case rejected one of the items of the ac- 


count claimed by the city, as not a proper charge against the said 
railroad company under the circumstances. 

The case in 46 Penna. was in assumpsit founded on the duty 
arising out of the statutory obligation of the railroad company to 
keep uy) the canal bridge. 

ln TH. & Mell, 525, Ott vs. Chapline, an action of assumpsit was 

sustained, brought by a collector, who, having taxes to collect 
34 from the defendant, omitted to levy them, and having paid 

the amount over to the publie, brought his action for money 
paid at the defendant's request. 

[In the same volume, at page 4, is to be found a very instructive 
ease of Gash. vs. Taylor. The plaintiff, the sheriff of Harford county, 
had paid into the State treasury, in settling his accounts, the amount 
of the treble tax required to be paid by the defendant as a non-juror 
for the years 1777-78-79; and in 1790 he brought an action of as- 
sumpsit in the re nie ral court to recover back the amount thus parc. 
The defendant asked an instruction that there should be no recovery, 
notwithstanding the payment, unless it was shown that the payment 
was at the Instance and request of the defendant. This praver was 
refused by the court, and the plaintiff reeovered. 

lt is worthy of remark here, that although the claim in that case 
was long out of date and based upon a claim of treble taxes created 
by a law made only for the exigency of the war, long since closed, 
the plea of the statute of imitations was not interposed. 

In 6 H. & J. 388. Mavor, &ec., of Balto. vs. Howard. the city brought 
issumpsit to recover a sum of money due for paving taxes imposed 
by the cliiy on the defendant. It was held the action would lie 
whether the act authorizing the tax gave a particular remedy or 
none, upon the principle that where a law gives a claim to one 
against another it raises an implied assumpsit or legal obligation 
to pav: and that where a remedy by distress or action of debt is 
plainly vlven, it is only cumulative, and does not take away the AC- 
tion arising by implication on the legal obligation to pay a claim 
created by law. 
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So in 1 Gill & Johnson, 499, Dugan vs. Margave, the court sus- 
tained the right to recover in assumpsit for taxes levied under the 
city charter, and which the collector had lost the right to collect by 
distress by his neglect in giving the notice required by law. “The 

Imposition and assessment of a tax by the mayor, ce., in 
Oo pursuance of the charter, creates a legal obligation to pay such 

tax, on which the law raises an implied assumpsit by the 
person taxed.” 

The tax in this case was levied in 1817, and the case was tried in 
the appellate court. It was argued by able counsel for the defend- 
ant, but the statute was not pleaded. 

And in 16 Md., 259, Clemens vs. Mayor, &c., of Baltimore, it was 
held that a claim for paving taxes assessed under a statute might 
be recovered in an action of assumpsit. 

The declaration in its present form must be held to be in debt 
and should be changed to assumpsit. It should also charge that 
the sums paid and now sought to be recovered back were what the 
work was reasonably worth, and it should set forth the other see- 
tions of the charter which require the companies to contorm their 
track to the grade of the street, and should refer to the provision 
that the road shall be subject to the municipal regulations. 

Demurrers of plaintiff to defendants’ second and third pleas sus- 
tained, with leave to the plaintiff to amend its declaration. 

The Chief Justice and Associate Justices Hagner and James sat 
In this case. 


In the Supreme Court District of Columbia. At Law, No. 22458. 
Filed Feb. 10,1882. R. J. Meigs, Clerk. 


Tue District or COLUMBIA 
is. 
Tue Metrroro.itAN RAILROAD CoMmMPANyY. 
A yiie nded Declaration. 


The plaintiff, a body corporate under the laws of Congress, 
ob sues the defendant, also incorporated by an act of Congress, for 

the sum of one hundred and sixty-one thousand six hundred 
and twenty-two dollars and fifty-two cents ($161,622.52). 

The plaintiff says that by virtue of the act of Congress of Febru- 
ary 21, 1871, entitled “An act to provide a government for the 
District of Columbia,” the act of June 20, 1874, entitled “An act for the 
government of the District of Columbia and for other purposes,” and 
the act of June 11, 1878, entitled “An act providing a permanent form 
of government for the District of Columbia,” it was made the duty of 
the plaintiff to take charge of and improve, as might be prescribed by 
law, all the avenues, streets, and alleys of the cities of Washington 
and Georgetown, in said District, for which said purpose the plaintiff 
was invested with ample powers and privileges, which said acts of 
Congress are to the court here shown. 

And the plaintiff further says that the defendant was incorporated 
by the act of Congress of July 1, 1864, which it accepted, organized, 
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and under which it continues and exercises corporate powers, which 
act is to the court here shown. 

That by the provisions of its said charter, by subsequent amend- 
ments thereof, and by due authority of law, it was authorized to 
construct a street railroad from Second street, al its intersection with 
Fayette street, in the city of Georgetown, in said District, to East 
Capitol street, at its intersection with Eleventh street east, in the city 
of Washington, in said District; also a street railroad from Seventh 
street west and Boundary street north to Sixth street west and O 
street southwest, in said city of Washington, for which purpose it 
wight enter upon certain streets and avenues of said cities, among 
which were the following: First street east, Ninth street west, Bound- 
ary street north, Fourteenth street west, Seventeenth street west, C 
street north, D street north. F street north, H street north, P street 
north, Connecticut avenue, New Jersey avenue northwest, New York 
avenue north, and East Capitol street, in said city of Washington, 

and West street, [ligh street, Second street, and Montgomery 
Od street, in said city of Georgetown, and that afterwards it did 

enter upon, lay down, and construct its tracks along and upon 
said streets and avenues, and still continues to retain and work its 
tracks along and upon said streets and avenues. 
That by the first section of the charter of said company it is 
Provided, That the use and maintenance of the said road shall be 
subject to the municipal regulations of the city of Washington within 
its corporate limits.” 

The fourth section of the charter of said company provides as 
follows: “ That the said corporation hereby created shall be bound 
to keep said tracts, and for the space of two (2) feet beyond the cuter 
rail thereof, and also the space between the tracks, at all times well 
paved and in good order without expense to the United States or to 
the city of Washington.” 

The fifth section of said charter is as follows: “That nothing in 
this act shall prevent the government at any time, at their option, 
from altering the grade or otherwise improving all avenues and 
streets occupied by said roads, or the city of Washington from so 
altering or improving such streets and avenues, and the sewerage 
thereof as may be under their respective authority and control ; and 
In such event it shall be the duty of said company to change their 
said railroad so as to conform to such grade and pavement.” 

The sixth section of said charter declares that said “act nay at any 
time be altered, amended, or repealed.” 

Which said several provisions of the defendant’s charter, as herein 
set out, remain in full foree, save as they have been modified by 
subsequent legislation. That afterwards, in the due exercise of the 
powers conferred upon the plaintiff and pursuant to law, it ordered 
aud directed that said streets and avenues should be repaired and 
improved as follows, amending the grades and laying down new 
and greatly needed pavements, to wit: First street east, concrete 

pavement; Ninth street west, from Pennsylvania avenue to 
05 street north, concrete pavement; Ninth street west, from P 
street north to Boundary street, wood pavement; Boundary 
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street north, Belgian pavement; Fourteenth street west, concrete 
pavement; Seventh street west, concrete pavement; C street north, 
wood pavement; D streei north, wood pavement; F street north bet- 
ween Fifth street and Ninth street west, Belgian pavement; F street 
north, between Ninth street and Thirteenth street west, wood pave- 
ment; F street north, between Thirteenth street and Fourteenth 
street west, concrete pavement; H street north, between Fifteenth 
street west and Vermont avenue, concrete pavement; P street north, 
between P street circle and Twenty-second street west, wood pave- 
ment; P street north, between Twenty-second street west and Rock 
creek, concrete pavement ; Connecticut avenue, concrete pavement ; 
New Jersey avenue northwest, wood pavement; New York avenue 
north, concrete pavement; and East Capitol street, wood pavement, 
in said city of Washington ; and West street. from Rock creek to 
three hundred and forty (340) feet west of said Rock creek, concrete 
pavement; West street from said three hundred and forty (340) feet 
west of Rock creek to High street, wood pavement; High street, 
wood pavement; Second street, wood pavement; and Montgomery 
street, cobble-stone pavement, in said city of Georgetown, of which 
the defendant had notice. And thereupon it became and was the 
duty of said defendant, pursuant to said fourth section of its charter, 
to conform its tracks to said grade, and pave the entire space between 
two (2) lines running parallel with its tracks, two (2) feet from and 
outside of its exterior rails, upon and along each and all of said 
streets and avenues so occupied by it, in conformity with the plan 
prescribed by the plaintiff, which said duty and obligation said 
railroad company neglected to do, and did not do; and thereupon 
the plaintiff, in execution of its orders and plans, and to complete 

the repairs and improvements of said streets and avenues, Was 
ov obliged to and did grade and pave said portions of said streets 

and avenues which, as aforesaid, should have been graded and 
paved by said railroad company, to wit: 

On said First street east, one thousand four hundred and seventy- 
six and sixteen hundredths (1,476.16) square yards of concrete pave- 
ment at three dollars ($3) per square yard, amounting to the sum of 
four thousand four hundred and twenty-eight doll: irs and forty-eight 
cents ($4,428.48), said repair and improvement of said street being 
completed and finished by the plaintiff, to wit, November 24, 1875. 
On said Ninth street west, between Pennsylvania avenue and M 
street north, eight thousand two hundred and nineteen and eighty- 
eight hundredths (8,219.88) square yards of concrete pavement at 
three dollars ($3) per square yard, amounting to the sum of twenty- 
four thousand six hundred and fifty-nine dollars and sixty-four 
cents ($24,659.64), said repair and improvement of said street being 
completed and finished by the plaintiff, to wit, October 23, 1572 
On said Ninth street west, between M street north and P street north, 
two thousand seven hundred and twenty-nine and fifty hundredths 
(2,729.50) square yards of concrete pavement at three dollars ($3) 
per square yard, amounting to the sum of eight thousand one hun- 
dred and eighty -eight dollars and fifty cents ($8,188.50), said repair 
and improvement of said street being completed and "finished by 
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the plaintiff, to wit, November 23,1873. On said Ninth street west, 
between P street north and tbat ary street, five thousand four hun- 
dred and fifty-one (5,451) square vy: irds of wood pavement at three 
dollars and thirty cents ($3.30) per square yard, amounting to the 
sum of seventeen thousand nine hundred and eighty-eight dollars and 
thirty cents ($17,988.30), said repair and improvement of said street 
being completed and finished by the plaintiff, to wit, November 28, 
1873. Ou said Boundary street north, two hundred and sixty-one 
and twenty-nine hundre dths (261.29) sq juare yi ards of Belgian pave- 
ment at three dollars and fifty cents ($3 50) per square y: ard, amount- 

ing to the sum of ninetee n hundre d and fourteen dollars and 
40) fifty-two cents ($1,914.52), said repair and improvement of 

said street being pene ret and finished by the plaintiff, to 
wit, July 30,1875. On said Fourteenth street west, nineteen hun- 
dred and sixty-five and ninety hundredths (1,965.90) square yards 
of concrete pavement at three dollars (S35) per square yard, amount- 
ing to the sum of five thousand eight hundred and ninety-seven 
dollars and seventy cents ($5,897.70), said repair and improvement 
of said street being comp lete and finished by the pl: aintiff, to wit, 
January 15, 1874. On said Seventeenth street west, between New 
York avenue and K_ street north, 2,454 square yards of — 
paveme nt at $3 per square yard, amounting to the sum of $7,062, 
said repair and improvement of said street being ec and 
finished by the plaintiff, to wit, July 26, 1872. On Fourteenth 
street west, at its intersection with New York avenue north, 139 
square yards of concrete pavement at 85.20 per square vard, amount- 
ing tothe sum of $444.80, said repair and improvement of said street 
being complete and finished by the plaintiff, to wit, July 26, 1872. 
(D1) sad () street north, LWO thousand and sixty-six and sixty-seven 
hundredths (2,066.67), square yards of wood pavement at three dol- 
lars and twenty cents (85.20) per square yard, amounting to the 
sum of six thousand six hundred and thirteen dollars and thirty- 
three cents ($6,613.33), said repair and improvement of said street 
being complete and finisbed by the plaintiff, to wit, December 10, 
IS73. On said D street sage fourteen hundred and fifty-three and 
SIXtv-s ven hundredths ( 453.67 ) — ire Vi ards of wood paveme nt 
at three dollars and thirty cents ($3.30) per square yard, amounting 
to the sum of four hoceeeall seven hundred and ninety-seven dol- 
lars and twelve cents (Ss 147.12), said repair and improvement of said 
street bemng complete and finished by the plaintiff, to wit, December 
6, 1S72. On said F street north, between Fifth street west and Ninth 
street west, two thousand and forty-eight (2,048) square yards of Belgian 

pavement at three dollars and fifty cents (83.003 per square 
| yard, amounting to the sum of seven thousand one hundred and 

sixty-four dellars and fifty cents ($7,164.50), said repair and 
lbprovemei;l of said street being complete and finished by the 
plaintiff, to wit, November 3, 1873. On said F street north, between 
Ninth street west and Thirteenth street west, thirteen hundred and 
sixty-two and eighty-seven hundredths (1,362.87) square yards of 
Wo od pRrVvere nt al three dollars and thirty cents ($3.50) per square 
yard, amounting to the sum of four thonsand four hundred and 
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ninety-seven dollars and fifty-four cents ($4,497.54), said repair and 
improvement of said street being complete and finished by the 
plaintiff, to wit, December 5, 1873. On said F street north, between 
Thirteenth street west and Fourteenth street west, two hundred and 
seventy-five and thirty-three hundredths (275.33) square yards of 
concrete pavement at three dollars ($3) per square yard, amounting 
to the sum of eight hundred and twenty-five dollars and ninety- 
nine cents ($5825.99), said repair and improvement of said street 
being complete and finished by the plaintiff, to wit, December 5, 
1873. On said H street north, one hundred and forty-one and 
seventy-seven hundredths (141.77) square yards of concrete pave- 
ment at three dollars and fifty cents ($3.50) per square yard, amouut- 
ing to the sum of four liundred and sixty-seven dollars and eighty- 
seven cents ($467.87), said repair and improvement of said street 
being complete and finished by the plaintiff, to wit, January 6, 1874. 
On said P street north, between the P street circle and Twenty-second 
street west, twenty-three hundred and twenty-three and twenty- 
eight hundredths (2.525.258) square vards of wood pavement at two 
dollars and ten cetts ($2.10) per square yard, amounting to the sum of 
four thousand eight hundred and seventy-eight dollars and eighty- 
nine cents ($4,788.89), said repairand improvement of said street being 
complete and finished by the plaintiff, to wit, May 2,1873. On said 
P street north, between Twenty-second street and Rock creek, three 

hundred and fifty-six and seventy-two hundredths (356 
42 square yards of concrete pavement at three dollars ($3) pigr: 

square vard, amounting to the sum of one thousand aid 
seventy dollars and sixteen cents ($1,070.16), said repair and im- 
provement of said street being complete and finished by the plaintiff, 
to wit, December 5, 1872. On said Connecticut avenue, five thou- 
sand nine hundred and seventy-five and eighty-three hundredths 
(0,970.82) square yards of concrete pavement at three dollars ($3) 
per square vard, amounting to the sum of seventeen thousand nine 
hundred and twenty-seven dollars and forty-nine cents ($17,927.49), 
said repair and improvement of said avenue being complete and 
finished by the plaintiff, to wit, September 19, 1873. On said New 
Jersey avenue northwest, three hundred and forty-one and forty 
hundredths (3841.40) square yards of.wood pavement at three dollars 
and thirty cents ($3.50) per square yard, amounting to the sum of 
one thousand one hundred and twenty-six dollars and sixty-two 
cents ($1,126.62), said repair and improvement of said avenue being 
complete and finished by the plaintiff, to wit, December 10, 1873. 
On said East Capitol street, seven thousand eight hundred and 
seventy-four (7,874) square yards of wood pavement at three dollars 
and thirty cents ($3.30) per square yard, amounting to the sum of 
twenty-five thousand nine hundred and eighty-four doliars and fifty 
cents ($25,984.50). said repair and improvement of said street being 
complete and finished by the plaintiff, to wit, November 1, 1872. 
On said West street, between Rock creek and three hundred and 
forty (340) feet west of Rock creek, three hundred and forty (340) 
square yards of concrete pavement at three dollars ($3) per square 
yard, amounting to the sum of one thousand and twenty dollars 
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($1,020), said repair and improvement of said street being complete 
and finished by the pla.untifl, to wit, December 5, 1872. On said 
West street, between three hundred and forty (540) feet west of 
Rock creek and Washington street, twenty-one hundred and fifty 
(2,150) square yards of wood pavement at one dollar and ninety 

cents ($1.90) per square yard, amounting to the sum of 
45 four thousand and eighty-five dollars ($4,085), said repair 

and improvement of said street being complete and finished 
by the plaintiff, to wit, May 2, 1875.) On suid West street, between 
Washington and High streets, fourteen hundred and fifty (1450) 
square yards of wood pavement at three dollars and thirty cents 
($3.30) per square yard, amounting to the sum of four thousand 
seven hundred and eighty-five dollars ($4,785), said repair and 1m- 
provement of said street being complete and finished by the plaintiff, 
to wit, September 18, 1873. On said High street, two hundred and 
fifty (250) square yards of wood pavement at three dollars and thirty 
cents (5.50) per square yard, amounting to the sun of eight hundred 
and twenty-five dollars ($825), said repair and improvement of said 
street bei ng complete and finished by the plaintiff, to wit, on said 
High street. between Bridge street and Second street, December 5, 
IS72: on said High street, between Second street and West street, 
September 18, 1875. On said Second street, sixteen hundred (1600) 
square yards of wood pavement at three dollars and. thirty cents 
($3.30) per square yard, amounting to the sum of five thousand. two 
hundred and eighty dollars (85, 280), said repair and improvement 
of said street bei ing complete and finished by the plaintiff, to wit, 
October 15, 1875. On said Montgom«s ry street, “ix hundred (600) 
square yards of cobble-stone pavement at sixty-five (65) cents per 
square yard, amounting to the sum of three hundred and ninety 
dollars ($390), said repair and improvement of suid street being com- 
plete and finished by the plaintiff, to wit. (ectober 28, LS7 : 

Which said several sums were and are the just and reasonable costs 
of the said several items of paving as hereinbefore set forth, amoun- 
ting in total to the sum of $161,622.52, which said sum, in the form 
of an itemized account, was afterwards, to wit, on the 25 day of 
l‘ebruary, 1850, presented to the defendant and payment thereof de- 

manded, which was refused, to wit, at the District aforesaid. 
tf Whereby and by the force and effect of the statutes afore- 

sald a right of action occurred thereon to the plaintiff to 
maintain its said suit against the defendant to recover said sum 
with interest thereon from said 25th day of February, LSSO, for 
which it asks judgment. | 

RIDDLE, 
Attorney for Plaintiff. 


Th + defendant is to plead hereto on or before the first special term 


of the court, occurring twenty (20) days after service hereof, other- 
wise judgment. 


A. G. RIDDLE, 
Attorney for Plaintiff. 


, 
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Service acknowledged. 
NATHANIEL WILSON. 
Feb’y 10, 1882. 


In the Supreme Court of the District of Columbia. 
Filed March 12, 1884. R. J. Meigs, Clerk. 
Tue District or CoLuMBIA, 
rs. At Law. No. 2245S. 
Tue Merropouitan Raitroap Company, } 


The defendant, for plea, says that by its charter there was imposed 
upon it the duty to change the locality of its railroad so as to con- 
form to changes which. might be made in the grades or otherwise 
in the streets or avenues of the city of Washington; and further, to 
keep the spaces embraced within two lines drawn two feet from the 
outer rails of its tracks aud running parallel with said rails at all 

times well paved and in good order without expense to the 
45 United States or the cities of Washington and Georgetown ; 

that said duty was in force at the different times mentioned 
in the declaration when the work was done, the cost whereof is al- 
leged to be chargeable to the defendant. 

And the defendant says that the measure of the said duty and 
the manner of performing the same depended upon the law of the 
land and not upon the discretion and direction of the plaintiff, and 
that the said duty was owing and to be performed by the defendant 
and not by the plaintiff, except only in case of default by the de- 
fendant after due notice to perform the same. 

And the defendant says it performed and discharged said duty by 
changing, at its own expense, its railroad so as to make it conform 
to any and all changes in the grades or otherwise in the following- 
described streets and avenues in the said citv of Washington, enumer- 
ated in the declaration in this case, to wit, Fourteenth street west, 
“C” street north, “D” street north,“ F” street west, “ H” street north, 
New Jersey avenue between “C” and “D” streets: and by 
paving, and keeping at all times well paved and in good order, the 
entire space aforesaid, that is to say, the spaces embraced within two 
lines drawn two feet from the outer rails of its tracks and running 
parallel with the rails of the defendant laid in the aforesaid avenues 
and streets, without expense to the United States or the cities of 
Washington and Georgetown or to the District of Columbia, the suc- 
cessor of said cities; but that, notwithstanding such performance 
and discharge of the said duty, the Board of Public Works, an agent 
of the plaintiff, constituted by the act of Congress of the 21st of Feb- 
ruary, 1871, entitled “An act to provide a government for the Dis- 
trict of Columbia,” claimed, to wit, in the month of June, 1S71, and 
afterwards, that by virtue of the said act and the legislation of 
the plaintiff thereunder, it, the said Board, was invested with 
the power and authority to pave and repair the streets and ave- 

nues in the declaration mentioned in its discretion, and 
46 independent of the duty imposed upon the defendant to keep 
the space aforesaid at all times well paved and in good order, 
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and without regard to its, the defendant’s, rights and interests in the 
performance and discharge of such duty. And the defendant further 
says that the said claim was without authority of law and null and 
void, but that the said Board insisted thereon, and in execution 
thereof and without any notice to the defendant from the: plaintiff 
or the said Board, or other agent of the plaintiff, to perform and 
discharge its said duty, and in denial of the said duty of the defend- 
ant and its rights and interests in the performance and discharge of 
suid duty, and notwithstanding the whole of the aforesaid space was 
well paved and in good order, in violation of law made divers contracts 
for the paving of the streets and avenues aforesaid, including as well 
the aforesaid spaces as the residue of the said streets an l avenues; 
and that in pursuance of such contracts new pavements of unfit 
materials and at exorbitant and unreasonable cost were laid down. 

And the defendant says that at its own expense it from time to time 
ehanged its railroad so as to make it conform to changes in the 
grades or other changes in said new pavements. 

And the defendant further Ssuys that the Spaces between the tracks 
of the defendant's railroad and the space embraced within two lines 
drawn two feet from the outer rails of its tracks and running parallel 
with said rails, wherein said new pavements were laid, were, when 
said new pavements were laid, well paved and in good order, but 
that the pavement in the aforesaid spaces and between the aforesaid 
lines was dug up by the said Board and new pavement substituted, 

And the plaintiff further says that no notice was given by the 
plaintiff or the sald Board or other agent of the plaintiff Lo the 

defendant to lay down said new pavements in the aforesaid 
7 spaces and betwe Cl) the aforesaid lines, nor was if claimed by 

the plaintiff or the said Board or other agent of the plammtif 
that the defendant was in default in failing to lay down such new 
pavement, nor was any opportunity ever afforded the defendant to 
lay down the same, but on the contrary the duty of the defendant 
to lay down the same was denied, and the cost of the said work was 
charged in thesame manner as if the defendant had not been charged 
with any duty in the premises, and remained so charged for many 
years, to wit, until the 6th day of August, 1878. 

2. And fora further plea the defendant says that by its charter 
there was Imposed upon it the duty to change the locality of ‘its 
railroad so as to conform to changes which might be made in the 
grades or otherwise in the streets and avenues of the city of Wash- 
ington, and, further, to keep the spaces embraced within two lines 
drawn two feet from the outer rails of its tracks and running parallel 
with its said rails at all times well paved and in good order, with- 
out expense to tne United States or the cities of Washington and 
Georgetown, 

And the defendant says that at the different times mentioned in the 
declaration when the work, the cost whereof is alleged to be charge- 
able to the defendant, was done in the following-named avenues and 
streets of those described in the declaration, to wit, First street west; 
Ninth street north; Boundarv street, from Ninth to Seventh streets 
northwest ; “P” street northwest; Connecticut avenue; East Capital 
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street; West street, Georgetown; High street, Georgetown ; Second 
street, Georgetown, the defendant's railroad had not been constructed 
through, along, or in said streets or avenues, or either of them, nor 
had the rails of the defendant’s railroad been laid down through, 
along, or in said streets or avenues, or either of them, nor bad the 
defendant used, occupied, or taken possesslon of the said streets and 
avenues, or either of them, for the purpose of constructing their said 
railroad. 
1S And the defendant further says that its said track was con- 
structed and its rails laid and its cars began to run through 
and along the aforesaid streets and avenues after the contracts were 
made by the said Board of Public Works for the paving of said 
streets und avenues, and after the work was done, the cost whereof 
is alleged to be chargeable to the defendant, and that it is not re- 
sponsible or liable for any work done or materials furnished in the 
paving of said streets before its rails were laid in said streets and 
avenues end before its cars began to run on said streets and avenues. 

And the defendant Savs ho notice was given to the defendant by 
the plaintiff or the said Board; or other agent of the plaintiff, to the 
defendant, to lay down said pavements on the said streets and ave- 
nues in this plea described, or either of them, nor was it claimed by 
the plaintiffor by the said Board, or other agent of the plaintiff, 
that the defendant was in default in failing to lay down such pave- 
ment, nor was any opportunity ever afforded the defendant to lav 
down the same, but, on the contrary, the duty of the defendant to 
lay down the same was dented, and the cost of the said work was 
charged in the same manner as if the defendant had not been 
charged with any duty in the premises, and remained so charged 
for many years, to wit, until the sixth day of August, 1878. 

». And for a further plea the defendant says that the plaintiff 
did not in the due exercise of its power, and pursuant to law, order 
and direct that the said streets and avenues should be repaired and 
improved as alleged. 

!. And for a further plea the defendant says that the plaintiff 
did not in fact order and direct that the said streets and avenues 
should be repaired and improved as alleged. 

5. And for a further plea the defendant says it admits that 

i!) pursuant to its charter it was bound to change its railroad 
so as to make it conform to changes In the grades of the said 
streets and avenues; and the defendant says that when in the work 
done by the plaintiff after the defendant had constructed its road 
und laid its tracks thereon on the said streets and avenues described 
in the declaration changes were made in the grades, the defendant 
in all instances promptly and faithfully discharged its duty in the 
premises by changing its railroad so as to make it conform to said 
changes in the grades, and that said changes of its railroad were 
made at its own expense and without any expense to the plaintiif 

6. And for a further plea the defendant says that it was not the 
duty of the defendant to pave the alleged space in conformity with 
the plans prescribed by the plaintiff as alleged, but that it was the 
duty of the defendant at all times after it had constructed its road 
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and laid its tracks thereon to keep at all times well paved and in 
good order the spaces hereinbefore described in the streets and ave- 
nues aforesaid without expense to the United States or the cities of 
Georgetown and Washington, which duty the defendant says it 
faithfully performed and discharged. . 

7. And for a further plea the defendant says that it never received 
any notice to pave the alleged space in conformity with the plans 
prescribed by the plaintiff as alleged, but that, on the contrary, the 
plaintiff claimed that it was its right and duty so to pave, and de- 
nied the right and duty of the defendant in the premises. 

8. And for a further plea the defendant says that the plaintiff was 
not obliged to make, as alleged, the repairs and improvements with 
the cost whereof it 1s sought in this action to charge the defendant 
because of any default or neglect of duty by the defendant to make 

the same, but that the same were voluntarily made by the 
ov) plaintiff under a claim of right to make the same and irre- 

spective of any duty of the defendant or of its default or 
neglect therein. 

9. And for a further plea the defendant says that the plaintiff did 
not grade and pave as alleged, and that the alleged cost is not just 
and reasonable, and that the plaintiff has not paid the alleged sums 
of money wherewith it seeks to charge the defendant. 

10. And for a further plea the defendant says that it did not un- 
dertake and promise in manner and form as the plaintiff has above 
complained, 

11. And for a further plea the defendant says that the plaintiff 
ought not to have and maintain its action aforesaid against it, be- 
cause it says that the said action being for indemnity and reim- 
bursement for moneys expended by the plaintiff, and not for the 
defendant’s failure and neglect to perform duties imposed upon it 
by law, the said defendant did not at any time within three years 
next before the commencement of this suit undertake or promise in 
manner and form as the said plaintiff hath above thereof complained 
against it; and this it is ready to verify; wherefore it prays judg- 
ment, Xe. 

12. And for a further plea the defendant says that the plaintiff 
ought not to have and maintain its action aforesaid, because it says 
that the said several supposed causes of action in the said declara- 
tion mentioned being for indemnity and reimbursement for moneys 
expended by the plaintiff, and not for the defendant’s neglect and 
failure to perform duties iin posed Upon it by law, the said several 
supposed causes of action did not, nor did either of them or any of 
them, accrue to the said plaintiff at any time within three years 
next before the cominencement of this suit in manner and form as 
the plaintiff hath above complained; and this it is ready to verify ; 
wherefore it prays Judgment, Ce. 

NATH’L WILSON, 
Att'y for Def’t. 
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5] In the Supreme Court of the District of Columbia. 
Filed April 8, 1884. R. J. Meigs, Clerk. 


Tue District or CoLUuMBIA 
's, - At Law. No. 2° 158. 
THe Merroronuitan Rattroap Company. } 


1. The plaintiff joins issue upon each and every one of the defend- 
ant’s first ten (10) pleas in its behaif plead. 
2. The plaintiff says that the defendant's eleventh and twelfth 
pleas are bad in substance. 
A. G. RIDDLE, 
Altorney for Plaintiff. 


Note.—Among the matters of law to be argued in support of the 
above demurrer is the following: 

That the nature of the case is such that the statute of limitations 
as plead does not apply. 


Tue Distrricr or COLUMBIA 
ns. -At Law. No. 22458. 
Tue Metrropouiran Rattroap Company. } 


The defendant joins issue on the plaintiff's demurrer to its eleventh 
and twelfth pleas, respectively, to the plaintiff’s amended declara- 
tion. 

April 14, 1884. 

NATH’L WILSON, 
Attorney for Defendant. 


O2 (19 Min. C. C., p. 124.) 


Monpay, April 14, 1884. 
Justice Hagner presiding. 


Tue District or Cotumepra, Plaintiff, | 
Vs. At Law. No. 22458. 
THe MetTropouitan RAILROAD COMPANY, |{ Cal. 61. 


Defendant. 


This cause coming on to be heard upon the plaintiff's demurrer 
to the defendant’s pleas of the statute of limitations to plaintiff's 
amended declaration, and the same having been heard, it is con- 
sidered by the court that said demurrer be, and the same is hereby, 
sustained, to which the defendant excepts. 

And thereupon comes here as well the plaintiff, by its attorney, 
Mr. Riddle, as the defendant, by its attorneys, Messrs. Wilson and 
Davidge, and a jury of good and lawful men of this District, to wit, 
Joseph L. Coolidge, James B. Hollidge, Jerome McManus, Jasper M. 
Jackson, William Budd, Andrew J. Biedler, Rodney W. Vande- 
venter, George W. Hagar, George Seitz, Daniel Luther, Charles J. 
Gawler, and Joseph W. Hooper, who, being duly sworn to try the 
issues above joined, are respited until the meeting of the court 
to-morrow. 
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WepDNeEsDAY, April 30, 1884. 
Justice Hagner presiding. 


ry ‘ oe . - 
s District or Cotumstia, P rT. DAKO 
Tue Districr or Cotumpra, PIt'f, ) At Law. No. 22458. 
Us ‘ ‘ ; 
ran - Cal. 61. 
foe MerroporitaAn RatLroap Co., Def t. J 
Now again come here the parties aforesaid, in manner aforesaid, 
and the same jury that was respited vesterday, who, after the case 1s 
given them in charge, retire to their room to consider of their verdict, 
with permission, if they agree during the adjournment of the court, 
after reducing their verdict to writing, signing, sealing up the same, 
and delivering the same to their foreman, to separate until the meet- 
ing of the court to-morrow morning. 


(Min. 19 C. C., p. 133.) 


Justice Hagner presiding. 
Tuurspay, May 1st, 1884. 


fue Disrrict oF CotumbBia, PIt’ff, ) At Law. No. 22458. 

| . woe ‘al. 61, 
Tue Merroproriran Raitroap Co., Def’t. J val. © 

Now again come here the parties aforesaid, in manner aforesaid, 
and the same jury return into court, and on their oath say they find 
the said issues in favor of the plaintiff, and that the money payable 
to it by the defendant, by reason of the premises, is the sum of one 
hundred forty-seven thousand five hundred and seven dollars and 
five cents, besides costs. ‘Therefore, it is considered that the plaintiff 
recover against said defendant said sum of one hundred forty-seven 
thousand five hundred and seven dollars and five cents, as aforesaid, 
being the money payable by it to the plaintiff by reason of the 
premises, and § for its costs of suit, and have execution 
thereof. 


In the Supreme Court of the District of Columbia. 
riled May D, 1884. R. J. Meigs, Clerk. 


Tue Districr or CoLuMBIA 
vs. -At Law. No. 22458. 
THe MerroroniraAN Rartroap Company. } 


Motion for New Trial. 


And now comes the defendant, by its attorneys, and moves the 
court to grant a new trial upon the following grounds: 
1. Errors of law, as shown by the bills of exceptions taken upon 
the trial. 
54 2. ‘The verdict was rendered upon insufficient evidence. 


3. The verdict was against the weight of evidence. 
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4. The damages found by the verdict are excessive. 

). The charge of the court is upon the facts of the case and argu- 
mentative, and culeulated to mislead the jury by giving undue 
prominence to items of evidence in behalf of the plaintiff, and ignor- 
ing, or disparaging, others in behalf of the defendant, and generally 
is such that the opinion of the court as to the facts of the case 
operated with the jury in aid of the pretensions of the plaintiff. 

W. D. DAVIDGE, 
NATH’L WILSON, 
Attorneys for the Defendant. 


No. 22458. Filed July 17, 1884, R. J. Meigs, clerk. 
Tue District or Cotumepra vs. THe Metropouitran R. R. Co. 
Stipulation. 


[t is agreed in the above-entitled cause that the statement of evi- 
dence and bills of exception ay be prepared and signed nunc pro 
tune after the adjournment, and that for that purpose the term may 
be prolonged or the pending motion for a new trial continued. 

July 17, 1884. 

RIDDLE, 
Att’y, D. C. 
W. D. DAVIDGE, 
Alt’y for Def't. 


In the Supreme Court of the District of Columbia. 
(Filed April 50, 1884. R. J. Meigs, clerk.) 


Tue District oF CoLUMBIA ) 
Vs. -At Law. No. 22458. 
Tue MerroprouitaAN RAILROAD COMPANY. 


Bill of hxceptions. 


At the trial of this cause the plaintiff, a body corporate for munie- 
ipal purposes, to maintain the issues on its part joined, gave in evi- 
dence the charter of the defendant, being an act of Congress entitled 

“ An act to incorporate the ‘ Metropolitan Railroad Company 
D0 in the District of Columbia,” approved July 1, 1864; and also 

four amendments of the said charter, being an act of Congress 
entitled “An act to amend an act entitled ‘ An act to Incorporate the 
Metropolitan Railroad Company in the District of Columbia, approved 
July 1, 1864,” approved January 30, 1865; and an act of Congress 
entitled “ An act to amend an act entitled ‘An act to incorporate the 
Metropolitan Railroad Company in the District of Columbia,” ap- 
proved March 3, 1865; and an act.of Congress entitled “An act extend- 
ing the time for the completion of certain street railways,” approved 
March 2, 1867; and an act of Congress entitled “An act relating to the 
Metropolitan Railroad Company,” approved March 3, 1869; copies of 
of which charter and amendments are hereunto annexed, marked 
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Exhibit A, Exhibit B, Exhibit C, Exhibit D, and Exhibit E, and 
‘made part hereof. 


The plaintiff then read from the first section of the said charter 
the following provisions: 


“ Provided, That the use and maintenance of the said road shall be 
subject to the municipal regulations of the city of Washington with- 
in its corporate limits.” 


And also read from the said charter the following sections: 


“Sec. 4. And be it further enacted, That the said corporation 
hereby created shall be bound to keep said tracks, and for the space 
of two feet beyond the outer rail thereof, and also the space between 
the tracks, at all times well paved and in good order without expense 
to the United States or to the city of Washington. 

“Src. 5. And be it further enacted, That nothing in this act shall 
prevent the government at any time, at their option, from altering 
the grade or otherwise improving all avenues and streets occupied 
by said road, or the city of Washington from so altering or improv- 
ing such streets and avenues, and the sewerage thereof, as may be 
under their respective authority and control; and, in such event, it 
shall be the duty of said company to change their said railroad so 

as to conform to such grade and pavement. 
6H “Se. 6. And be it further enacted, That this act may at 
any time be altered, amended, or repealed by the Congress 
of the United States.” 

The plaintiff then gave evidence tending to prove that the said 
charter was accepted and the defendant organized thereunder, and 
that the said amendments were also accepted by said defendant in 
ach case. 

[t was also admitted by the plaintiff and defendant, for the pur- 
poses of this suit, that the defendant was in lawful use with its 
tracks and cars of the streets and avenues mentioned in the declar- 
ation. 

The plaintiff then gave in evidence an act of the Legislative As- 
sembly of the District of Columbia, entitled “An act making appro- 
priations for improvements and repairs in the District of Columbia, 
and providing for the payment thereof,” approved July 10,1871; and 
also the plan of improvement referred to in the said act, together 
with the letter of the Board of Public Works and Wm. D. Cassin to 
said Legislative Assembly ; which act, plan, and letters are hereunto 
annexed, marked Exhibit F, and made part thereof. 

The plaintiff then.gave evidence tending to prove that in and 
about the year 1864 the defendant, in pursuance of the authority in 
the said charter, constructed and laid its railroad in and along the 
following avenues and streets in the city of Washington: Com- 
mencing at the junction of A St. north and New Jersey avenue, 
at the north side of the Capitol; then along the east side of New 
Jersey avenue to D St. north, and along D St. north and CSt. north 
and Indiana avenue to the intersection of D street north with Indi- 
ana avenue; along Indiana avenue, D street north, and Louisiana 
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avenue to Fifth street west; along Fifth street west to F street north; 
along F street north to Fourteenth strect west; along Fourteenth street 
west to H street north; along H street north to Seventeenth street west, 

and along Seventeenth street west to New York avenue; and 
57 thereafter used and operated the said railroad, and that the de- 

fendant, when It so constructed and laid its railroad in said auve- 
nues and streets, at its own expense paved with blue and cobble- 
stones the space within the exterior rails of its railroad and for two 
feet outside, being the spaces mentioned in the fourth section of the 
said charter, and thereafter, at like expense, kept and maintained 
the said spaces well paved and in good order until the pavements 
laid in the said spaces were removed by the plaintiff, so as to lay the 
new pavements hereinafter mentioned. 

The plaintiff then read from the minutes of the Board of Publie 
Works, a body created by the act of Congress, entitled “An act to 
provide a government for the District of Columbia,” approved Feb- 
ruary 21, 1871, certain entries tending to prove that the said Board 
at divers time awarded to divers parties contracts for improving, 
grading, and laying down new pavements in the avenues ard streets 
mentioned in the declaration; and that, in pursuance of such 
awards, contracts were entered into with different parties, under 
which contracts new pavements were laid in the avenues and streets 
in the declaration mentioned; that all the said contracts called for 
and required the laying of new pavements from curb to curb in the 
avenues and streets to be improved, without anv reference to the 
railroad of the defendant, or any duty on the part of the defendant 
in relation to the said pavements, or any of them. The dates of the 
said awards and contracts, and the contract prices, were as set forth 
in the tabular statement hereunto annexed, marked Exhibit G, and 
made part hereof. 

The said awards and contracts were given in evidence against the 
objections of the defendant, made severally when the said awards 
and contracts were severally offered and severally overruled, and 
the defendant from time to time excepted. A copy of the suid awards, 
in substance, and a copy of the said contracts are hereunto annexed, 

marked Exhibit H and Exhibit I, and made part hereof. 
o8 The plaintiff further gave evidence tending to prove that 

the pavements, for which contracts were awarded and exe- 
cuted as aforesaid, were laid in the avenues and streets named in 
the declaration and were of the materials and were finished at the 
times laid in the declaration, and that ail the said pavements as 
laid extended from curb to curb, embracing the space within the 
exterior rails of the defendant's railroad and two feet beyond on 
each side, being the spaces mentioned in the fourth section of the 
charter of the defendant; that when in the performance of the work, 
under the said contracts, a change in the grade of the railroad of 
the defendant became necessary, by reason of an alteration of the 
grade of the street by the plaintiff, the said change was made from 
time to time by the defendant at its own expense, and that the only 
work done by the plaintiff, whereof the cost is sought to be recovered 
in this action, is the work done in the said spaces; that when the 
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said act of the Legislative Assembly of the District of Columbia, ap- 
proved July 10, 1871, was passed, the defendant had not constructed 
and laid its railroad in nor entered upon nor used in any manner 
any avenue or street, save those hereinbefore specifically mentioned 
in which the said railroad was constructed and laid in about the 
year 1864; that when the contracts were awarded, and also when 
they were entered into as aforesaid, for laying the said new pave- 
ments in East Capitol street, First street east, Ninth street west, 
Connecticut avenue, and other avenues and streets in the city of 
Washington, ond other streets in Georgetown the defendant had not 
consiructed and laid its railroad in the said avenues and streets, 
nor in any way entered upon or used the same, but that in the progress 
of the work of laying pavements under the respective contracts In 
the said avenues and streets the defendant intending to extend its 
railroad into and along the said avenues and streets, and with the 
permission of the said Board of Public Works granted at the writ- 

ten request of the defendant, and in order to prevent the tear- 
59 ing up of said avenues and streets in the future from time to 

time, as the work of paving said streets and avenues by 
plaintiff was in progress, laid in the said avenues and streets the 
cross ties and stringers for its railroad, and subsequently and at dif- 
ferent times after the said new pavements in the said avenues and 
streets were completed, being the same involved in this action, laid 
the rails of the said railway, and thereafter used and operated the 
said railroad in the said avenues and streets. 

The plaintiff then called as a witness Wm. O. Roome, and by him 
gave evidence tending to prove that he was before 1878 and still is 
in the employ of the plaintiff, and that after the passage of the act 
of Congress, approved June 19, 1878, and on or about the 19th of 
July, 1878, the Commissioners of the District of Columbia directed 
a general revision of the assessments, and that the said revision was 
continued under the act of June 27, 1879, and that in making the 
said revision the witness acted at first as an assistant, but afterwards 
had charge of and completed the said revision; that in revising the 
said assessments the witness was guided and governed exclusively 
by the contracts, vouchers, and papers of the plaintiff; that before 
the said revision there was no assessment nor other charge whatever 
against the defendant on account of any of the pavements laid in 
the avenues and streets mentioned in the declaration, except in two 
instanees hereinafter mentioned, in which instances the defendant 
was assessed, on aecount of this railroad, as the owner of property 
abutting upon the avenue or street for the alleged cost of laying 
pavements in the spaces mentioned in the fourth section of said 
charter; that, except in these jnstances, by the original assessinents 
made from time to time as the work of laying a pavement was 
completed, one-third of the cost of the pavement was assessed 
against the lots fronting upon the avenue or street paved, being 
one-sixth on each side, and the other two-thirds were assessed to the 

plaintiff; that in the revision the cost of paving the said 
60 spaces Was assessed against the defendant, and the residue 
assessed against the abutting lots and the plaintiff, and that 
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draw-back certificates were issued to the different owners of lots as 
required by the said acts of June 19, 1878, and June 27, 1879; that 
in relieving the said lots and plaintiff, and assessing the defendant, 
there was not a mere transfer of part of the original charge, but 
that the elements which entered into the charge were carefully re- 
vised, and when erroneous were corrected ; that the contract prices 
included a certain amount for grading, and that when by the meas- 
urements it appeared that the grading had not been done within 
the exterior rails of the defendant's railroad and the two feet be- 
yond, the amount so included was deducted, whereby the contract 
price was reduced in some instances twenty cents per square yard ; 
that in the said revision the width of the rails was also allowed the 
defendant; that the different areas of square yards thus assessed 
against the defendant, and the costs thereof, are those set out in the 
declaration in the items of work alleged to have been done by the 
plaintiff; and that said areas and costs were assessed against the 
defendant in all cases in which, at the time of the work done by 
said Board of Public Works, it had actually completed and was 
using and operating its railroad in streets and avenues mentioned 
in plaintiff’s declaration, as also in all cases in which, at the time 
the work was done by said Board of Public Works, the defendant 
had actually laid its cross-ties and stringers im said streets and ave- 
nues, but had not yet laid its rails, and was not, in fact, using and 
operating its said railroad, and had not used or oceupied said last- 
mentioned avenues and streets save only for the purpose of laying 
its cross-ties and stringers, as detailed in the evidence. 

The plaintiff then read in evidence the said ect of Congress, ap- 
proved June 19, 1878, entitled “An act to provide for a revision and 
correction of assessments for special improvements in the District of 

Columbia, and for other purposes,” and also the said act of 


61 June 27, 1879, entitled “An act fixing the rate of interest 
upon arrearages of general taxes and assessments, now due 


to the District of Columbia, and for a revision of assessments for 
special improvements, and for other purposes.” 

The plaintiff further gave evidence tending to prove that the 
contract prices for laying the different pavements in the avenues 
and streets in the declaration mentioned, being the prices named in the 
declaration, were at different times, as the said pavements were com- 
pleted and measured, paid by the plaintiff in money and its secur- 
ities, and that thereby the plaintiff had paid the different sums of 
money alleged in the declaration to have been paid by it; that the 
sald contract prices were just and reasonable, and were most of them 
in pursuance of a scale of rates established by the Board of Public 
Works shortly after it organized, and after it had advertized for 
bids for laying the different kinds of pavement intended to be 
laid ; that the said advertisement was published in a single paper 
in the city of Washington, but that parties living beyond the Dis- 
trict in some instances bid. 

The different bids made to the Board were severally offered in 
evidence, and the defendant from time to time, as they were offered, 
objected that the same were inadmissible, because the bids were 
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declarations not made under oath and without any opportunity to 
cross-examine the respective declarants, but the objection was frum 
time to time overruled, and the court allowed all the said bids to be 
read to the jury; and to the said rulings the defendant from time 
to time excepted. 

Among the said bidders was Lewis Clephane, then orie of the 
Board of Directors of the defendant, and who was afterwards ex- 
amined in behalf of the defendant. Among the witnesses examined 
in support of the reasonableness of the said contract prices were 
three who had been members of the said Board. It further appeared 

in evidence, against the timely objection of the defendant, 
62 that J. W. Thompson, president of the defendant company, 

was also a member of the Legislative Assembly of the District 
of Columbia at the time of the adoption of the comprehensive plan 
of improvements while acting as such president, and that 8. P. Brown 
was a member of the Board of Public Works and director of said 
defendant company, and also that Alexander R. Shepherd was a 
member of said Buard of Public Works, and also one of the original 
directors of the defendant company. | 

The plaintiff further gave evidence tending to prove that after the 
aforesaid revision, and at or about the time mentioned in the amended 
declaration, a demand was made upon the defendant for the moneys 
claimed in this action. 

The plaintiff then read in evidence the following entries in the 
minutes of proceedings of the Board of Public Works, and letters 
written in behalf of the said Board and by the president of the 
defendant, the said letters to the president of the defendant being 
read from letter-books of the plaintiff containing impressions of the 
originals, due notice to produce the originals have been given by 
plainuff to the defendant. The genuineness of said entries and 
letters was admitted by the defendant, but the same were severally 
objected to as irrelevant. 
| May 20, 1872. 
J. W. Tuompson, Esq., 

President of the Metropolitan R. R. Company. 

Sir: LS. Filbert has been instructed to remove the cobble-stones 
from between the railroad tracks on New York avenue, between 14th 
and 15th streets, and at the intersection of 14th street and New York 
avenue, and to(I think it is) “ repave the same with the same pave- 
ment as in the rest of the street.” You will confer a favor by 
affording him all the facilities in your power for the speedy comple- 
tion of the work. 


Very respect ful ly, 
ALEX. R. SHEPHERD, 


| tce-Fresident. 
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63 . May 21, 1872. 
Joun W. THompson, Esq.., 
President of the Metropolitan R. R. Company. 

Sir: The following order, adopted by the Board this day, is re- 
spectfully submitted to your information: 

Ordered, That the use of the rail known as the crescent rail, such 
as is used by the Columbia Railroad Company, of this city, be, and 
the same is hereby, prohibited in the streets and avenues of the 
cities of Washington and Georgetown, and that the railroad com- 
panies now engaged in putting down such rails be, and are hereby, 
requested to remove them forthwith, and substitute such rails as 
will not interfere with travel or yehicles; the rails to be removed 
within thirty days. 

ALEX. R. SHEPHERD, 
Vice-President. 


May 31, 1872. 
J. W. THompson, Esq., 
President Metropolitan R. R. Company, Washington, D. G 
Sir: You are hereby notified that G. W. Linville has been awarded 
a contract for grading and paving the carriage-way of D street from 
3rd to New Jersey avenue, and for lowering the track of your rail- 
road to a proper grade. 
By order of the Board: 
CHARLES 8. JOHNSON, 
Assistant Secretary. 


OFFICE OF THE METROPOLITAN R. R. Co., 
New YorkK AVENUE AND 17TH Sr., 
W AsHINGTON, D. C., June 25, 1872. 
Hlon. Board of Public Works. 

GENTLEMEN: Observing workmen engaged in breaking up 9th 
street west, preparatory to repaving, it becomes my duty to inform 
you that at a recent meeting of the Board of Directors of this com- 
pany, they instructed the undersigned to make all necessary prepa- 
rations for laying the timbers of a double track railway authorized 

by act of Congress to be laid along said street, so that the 
64 bed of the railroad might be laid simultaneously with the 
improvement of the Board of Public Works, and thus avoid 
the subsequent breaking up of the street. The undersigned is now 
ready, in accordance with the order of the directors, to proceed with 
the work of construction, and requests that you will give such in- 
structions to your engineer and contractor as will enable him to 
proceed intelligently as respects the grade, and prosecute the work 
in accordance with the wishes of your Board, and without inconve- 
nience or delay to your contractor. 
Very respectfully yours, €c., 
JOHN W. THOMPSON, 
President. 
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JUNE 27, 1872. 
JOHN W. Tuompson, Esq., 
President Metropolitan _ oe 


Sir: Referring to your communication of June 25, 1872, stating 
the Metropolitan R. R. Company are ready to proceed with the 
work of laying the timbers for double track of railroad up 9th street 
northwest, and requesting the Board to give such instructions to 
the chief engineer and contractor as respects the grades, XC, l am 
instructed to inform you that the chief engineer has been directed 
to give all the necessary information and instructions, and you are 
requested to use every effort to have the track laid on 9th street as 
soon as possible, so as not to retard the balance of the work on said 
street. 

By order of the Board : 

CHARLES $8. JOHNSON, 
Assistant Secretary. 


JUNE 27, 1872. 
J. W. Tuompson, Esq.., 
President Metropolitan R. £. Company. 

Sir: You will please advise the Board at your earliest convenience 
whether you intend to allow the railroad track on 17th street, be- 
tween I and K streets northwest to remain. If not, you will confer 
a favor by having it removed at once, as the Board desire to com- 
lete the liMprovement of said street as soon as possible. 

By order of the Board: 

CHARLES 8. JOHNSON, 
Assistant Secretary. 


Go JULY 22, 1872. 
Hon. J. W. THompson, 
President Metropolitan R. R. Company. 


Dear Sir: I am in receipt of a communication from the contrac- 
tors for paving 9th street, complaining that they are delayed by the 
laying of the tracks of the Metropolitan R. R. Company. Can you 
not put on a larger force and rush it through, as we have them bound 
up to finish within a certain time, and any delay permitted by us 
will release them from such obligation. I shall be obliged if you 
will give this your personal attention. | 

Very respectfully, 


ALEX. R. SHEPHERD. 


JuLy 23, 1872. 
J. W. THompson, Esq., 
Pr side nt Metropolitan R. R. Company. 

Sir: The contractor for paving B street from 3d street to New 
Jersey avenue finds it impossible to get along as rapidly as he should 
with your railroad track remaining in the street. I would suggest 
to you the putting in of a switch, and running on the other track 
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for a few days, in order that this work ean be completed without delay, 
which is very desirable for both your company and the Board. 
Be pleased to give this matter your early attention. 
Very respectfully, 


ALEX. R. SHEPHERD. 


OFFICE OF THE Metrroponitan R. R. Company, 
, New YorK AVENUE AND 17TH STREET, 
WASHINGTON, D. C., August 22, 1872. 
To the Honorable the Board of Puhlic Works. 

GENTLEMEN: Having learned this morning by a visit to East 
Capitol street that said street is being graded and paved, you are 
respectfully informed that pursuant to resolution of the Board of 
Directors of this company, the substance of which was stated in my 
communication to your honorable Board of the 25th of June, and 
received its approval, in reference to 9th street, | propose to lay the 
timber for a double track railway, authorized bv act of Congress, 
along East Capitol Street, simultaneously with its improvement, 

under your direction, so as to avoid the necessity of disturb- 
66 ing the pavement after it shall have been laid, and I nave the 

honor to request that you will give such instructions to your 
contractors and superintendents as will facilitate this object with 
respect to the few feet of pavement already laid. I have made 
satisfactory arrangements with your own contractor to replace such 
portion thereof as may be disturbed by the laying of our timbers. 

Very respectfully, your obedient servant, 

J. W. THOMPSON, 


President. 


Avueust 22, 1872. 
J. W. Tuompson, Esq., 
President Metropolitan R. R. Company. 

Sir: Your communication of the 22d inst. is at hand, in which 
you state that you propose to put your track down on East Capitol 
street in accordance with the terms of your charter. The Board 
will give the necessary directions to enable you to prosecute the 
work, and at the same time request that you will not delay it, as 
the season is growing late, and the work is not as far advanced as 
it should be. We respectfully request that you will give the neces- 
sary Instructions for a vigorous prosecution of the work. 

Very respectfully, 
ALEX. R. SHEPHERD, 


Vice-President. 


Aveust 22, 1872. 
R. C. Putiuips, Esq., 
Chief Engine yr of Board of Public Works. 
Sir: Mr. J. W. Thompson, president of the Metropolitan R. R. 
Company, has been informed in writing by me that the Board will 
give the necessary directions to enable him to lay his track on East 
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Capitol street in accordance with the terms of his charter. You 
will see it given him. 
Very respectfully, 
ALEX. R. SHEPHERD, 


Vice-President. 


67 OvFICE OF THE CONNECTICUT AVENUE 
AND Park R. R. Company, 
Wasuinaton, D. C., August 28, 1872. 
To the Honorabl thee Board of Public Works. 

GENTLEMEN : The Connecticut Avenue and Park Railroad Com- 
pany, chartered by act of Congress, has been duly organized, and 
made arrangements for the speedy construction of its railroad. — Its 
contractors, impelled by a proper regard for the preservation of the 
improvements in course of execution by your Board, have authorized 
the undersigned, with the courtesy of tlie Board and its emplovees, 
to lay the timbers for a double-track railroad on Connecticut ave- 
nue, simultaneously with the progress of the public work under 
your charge, which information is respectfully communicated to 
your honorable body, with the request that it will give such in- 
structions to its contractors and superintendents as will afford 
reasonable co-operation in an object so desirable and so promotive 
of the general good. 

Very respectfully, your obedient servant, 
JOHN W. THOMPSON, 
President. 


SEPTEMBER 4, 1872. 
J. W. THompson, lsq., 
Preside nt Metropolitan PR. Pe. Co. 

Sir: In reply to yours of the 25th ult., stating that the Connecti- 
cut Avenue Railroad Company authorized you to lay timber for a 
double-track railroad, simultaneously with the progress of the pub- 
lic work, you are informed that there is no objection to your doing 
the same, but promptness in pushing the work forward is requested. 

By order of the Board: 

CHARLES 8S. JOHNSON, 


Assistant Secretary. 


Orrice OF MrerropoLitAN Raitroap Company, 
WaAsHINGTON, D. C., Septe mber 11, 1872. 

To the Honorabl the Board of Public Works. 
GENTLEMEN: The laying of a railroad track on Connecticut 
65 avenue to connect with the Metropolitan road has inspired 
our fellow-citizens of Georgetown with a hope that said rail- 
road may be deflected and continued over the P street bridge for 
their accommodation. The distance along P street is only about 
three ordinary squares. Our local Legislature, in January last, 
granted a charter for this route to the Union Railroad Company. 
That company has been merged in the Metropolitan Company. 
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The interests of all parties and citizens interested being thus united 
it is respectfully submitted to the Board of Public Works whether 
a track may be laid over that portion of P street heretofore granted 
to the Union Company which 1s necessary to afford to the inhabi- 
tants of the upper part of Georgetown ready and convenient means 
of transit to and from this city by way of P street. If consent be 
given by your honorable Board, or no objection be interposed, I 
shall take pleasure in immediately laying the missing link in this 
line of intercommunication, and should be pleased to learn whether 
[ can proceed with this desirable work. 

An early reply is requested, as the work should be done before 
the setting in of the bad weather of the autumn months. 

Very respectfully, your obedient servant, 
J. W. THOMPSON, 
President. 


(Endorsed :) Respectfully returned, with the opinion that in case 
a railroad is laid across P street bridge it will interfere seriously 
with the value of the street as an outlet for vehicles. If laid it 
should have but one track, and be laid in the center of the street. 
I do not believe that the street can be kept in passable condition 
unless the track, and a space outside the same, is well paved, for 
which purpose I consider the round block preferable. I do not 
think cobble-stone would stand, unless the entire street was paved. 
A. B. Mullett. September 22, 1872. 


SEPTEMBER 158, 1872. 

Joun W. THompson, Esq., 

President Metropolitan R. R. Company, Washington, D. C. 

Sir: I am directed by the Board to state that they would 

69 like to have the rails put down on %th street west as soon as 

possible, as the stringers are wearing out and are dangerous 
to horses. 

Very respectfully, yours, &c., 

CHARLES 8. JOHNSON, 


Assistant Secretary. 


SEPTEMBER 23, 1872. 
J. W. THompson, Esq., 
President Metropolitan R. R. Company. 

Str: Your attention is respectfully invited to the fact that the 
temporary strips of wood nailed to the timbers of the %th street 
railroad have become so worn as to admit of water under the abraded 
edges of the concrete, threatening much damage thereto. It is there- 
fore suggested and requested that you cause strips of wood, not less 
than four inches wide and of a suitable depth, to be placed parallel! 
with and beneath the rails and concrete, which it is believed will 
support and protect the latter. 

By order of the Board : 

CHARLES 8S. JOHNSON, 


Assistant Secretary. 
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I also desire to call your attention to your track on Ist st., between 
A and East Capitol streets. 

I propose to put a large force on about one week from Monday 
on this end of this improvement, and you will have to either take 
up your track or move it close to the iron fence which enchoses the 
park. I propose to work 250 carts in this end of the cut and on 
East Capitol street, and to finish that grading in fifteen days from 
the time we start it. It will be to your interest as well as the Board 
to have this finished at once, for if it runs into the winter or we 
should have a wet fall it will be impossible for you to get along. 

Please see to this at once, and let me know what you think of it. 

Yours truly, 
ALEX. R. SHEPHERD, 
\-P. Board Public Works. 


’ SEPTEMRER 38, 1875. 
J. W. Tuompson, Esq., 
President Metropolitan R. R. Company. 

Sir: I am directed by the Board to notify you that the contractor 
is all prepared to push forward the improvement of F street, be- 
tween 9th and 15th streets, which work it is desirable to finish with 
every possible dispatch, but 1s delayed by the stone between your 
railroad track. If you desire to retain these stone vou will remove 
them at once; otherwise they will be taken charge of by the Board. 

You will also take measures to have your track lowered where 
necessary without any delay. 

Very respectfully, 
CHARLES 8. JOHNSON, 
Assistant Secretary. 


led). 


3 SEPTEMBER 8, 18783. 
J. W. THompson, Esq., 
President Metropolitan R. R. Company. 

Sir: I am directed by the Board to request you to have your track 
on B street north and Ist street east put in order, so that the work 
of concreting can be proceeded with at once. 

CHARLES S. JOHNSON, 
Assistant Secretary. 


»™"e> 


7 SEPTEMBER 19, 1873. 
J. W. Toompson, Esq. 
President Metropolitan Railroad Company. 

Sir: In reply to your communication of yesterday, I am directed 
to inform you that the contractor for the improvement of Dunbar- 
tow street, Georgetown, Mr. Kepple, has been instructed to expedite 
his work, so that the track of your railway can be laid without delay. 
You can then connect by running an inclined plane at the inter- 
section of Congress street. This is deemed the most expedient 
method for temporary purposes, 

Very respectfully, | 
CHARLES 8. JOHNSON, 
Assistant Secretary. 
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OcTOBER 2, 1873. 
J. W. THompson, 
President Metropolitan Railroad Company. 

Str: I am directed by the Board to inform you that the contractor 
for the concrete pavement on Ninth street northwest, who has been 
directed to repair the said pavement between the railroad track on 
that street, complains that, owing to the unevenness and irregularity 
of the rails, it is impossible to lay the pavement by them, as no proper 
grade can be obtained. 

You are requested to rectify the difficulty complained of at once, 
as it is desirable that the necessary repairs should be made upon 
this pavement without delay. 

Very respectfully, 
EDWIN JOHNSON, 
Chief Clerk. 


74 7 WASHINGTON, D. C., October 23, 1873. 

Hon. Board of Public Works. 

GENTLEMEN: Permission is respectfully asked of your honorable 
body to open portions of the following named streets in order to lay 
tracks of this company: 3d street, in Georgetown, from Fayette to 
High street, and High street from 3rd to West street, and P street, 
in Washington, from the Circle to the switch of this company. 

Very respectfully, your obedient servant, 
J. W. THOMPSON, 
President. 


OcToBER 24, 1873. 
Hon. J. W. THompson, 
President Metropolitan R. R. Company. 

Sir: I am directed to say in reply to your communication of yes- 
terday, requesting permission to open certain streets in Washing- 
ton, in order to lay tracks of the Metropolitan Railroad Company, 
that it would be necessary for you to furnish the Board with a copy 
of your charter before permission can be granted. 

CHARLES 8. JOHNSON, 


Assistant Secretary. 


OctToBeR 24, 1873. 
Hon. J. W. THompson, 
President Metropolitan R. R. Company. 

Sir: I am directed to Say in reply to your communication of yes- 
terday, requesting permission to open certain streets in Georgetown, 
in order to lay the tracks of the Metropolitan R. R. Company, that 
by reference to act of Congress, entitled “ An act to incorporate the 
Metropolitan R. R. Company in the District of Columbia,” passed 
July 1, 1864, and also an act to amend an act, entitled “An act to 
incorporate the Metropolitan Railroad Company of the District of 


’ 


Columbia,” passed Mareh 38. 1865. it does not appear that any au- 
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tliority exists for laying the tracks of your road upon the streets 
hamed. 
You will, therefore, please furnish the Board with a copy of 
70 the authority under which you claim the right to lay the tracks 
upon the streets specified in the letter above referred td, 
Very respectfully, , 
CHARLES 8. JOHNSON, 


Secretary. 


Wasninaton, D. C., October 24, 1875. 
Td thre Hlonorabl the Board of Publie Works. 


GENTLEMEN: In reply to your note of this date, asking for 
authority under which I claim the right to lay railroad tracks upon 
the streets named in my request of the 25d inst., I respectfully state 
that L am acting for the Union Railroad Company, and refer to the 
first section of the act incorporating said COMMpany, as published at 
page 59 of the Acts of the First and Second Speciai Sessions of the 
lirst Legislative Assembly. , 

| trust you will excuse me for having overlooked the propriety of 
communicating this information in my notes of the 23d inst. 

Yery respectfully, your obedient servant, 
J. W. THOMPSON, 
President. 


OcTORER 24, 1875. 


Hon. J. W. THompson, 
President Metropolitan Pailroad Company. 


Sin: You are respectfully informed, in reply to your letter of the 
25d inst., that the Board of Public Works will not prevent the lay- 
ing of your track on 3d street from Fayette to High street, and 
Iligh street, from 3d to West street, in the city of Georgetown, and 
P street, in this city, from the Circle to the switch of your company, 
provided the pavements on the carriage-ways of the several streets 
are replaced at the expense of the company, and put in as good 
condition in all respects ius they are at present. 

by order of the Board: 

CHARLES S. JOHNSON, 


Assistant Necre lary. 


76 NOVEMBER 10, 1873. 
J. W. Thompson, Esq., 
Pir sident Metropolitan R. R. Company. 

SIR: lam directed by the Board to request you to have the tracks 
ol your company at the intersection of New Jersey avenue and D 
street northwest fixed at once, so that the pavement can.be finished 
without delay. 

Very respectfully, 
CHARLES 8S. JOHNSON. 


NSecr'e lary. 
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NOVEMBER 15, 1873. 
J. W. Tuompson, Esq., 
Pre side nt Metropolitan Railroad Company. 

Sir: Iam directed by the Board to inform you that the First 
National Bank of the City of New York, as the holder of certificate 
of assessment No. 3554, against the bed or track of the Metropolitan 
Railroad Company On) and embracing part of the roadway of New 
York avenue, between 9th and 15th streets northwest, issued Septem- 
ber 2nd, 1872, for $448.80, has requested a sale of the property against 
which sald certificate has been Issued, ana to say that the Board has 
accordingly adopted a resolution authorizing an advertisement and 
sale after the 20th instant unless the amount due is paid on or before 
that day. It is hoped that the amount will be adjusted without 
requiring the Board to advertise the property for sale. 

Very respectfully, 
CHARLES 8S. JOHNSON, 
Secre lary. 


DECEMBER 18, 1873. 
J. W. Tuoompson, Esq... 
President Metropolitan Railroad Company. 

Srr: Inasmuch as 14th street, between New York avenue and H 
street northwest, has been newly paved with asphalt, I am directed 
by the Board to request you to have the space between the tracks of 
vour railroad repaved, so as to conform to the new grade, as the 
present condition Is unsightly, and even dangerous. 

Very respectfully, 
. CHARLES S. JOHNSON, 


Secretary. 


See JANUARY 5, 1874. 
J. W. Tuompson, Esq., 
President Metropolitan R. R. Company. 

Sir: I am directed by the Board to say that the sale of the prop- 
erty of the Metropolitan Railroad, advertised for to-day, has been 
postponed, and the auctioneer notified to that effect. 

Very respectfully, 
CHARLES 8. JOHNSON, 


Secretary. 


ENGINEER'S Orrice, District or COLUMBIA, 
Wasnincton, D. C., January 29, 1875 

To the Honorable the (ommiussione rs of the District of Columbia. 
GENTLEMEN: I[ have the honor to return herewith communication 
of A. R. Shepherd, calling attention to the condition of Boundary 
street, between 9th and 6th streets northwest. In consequence of 
the change of grade on Boundary street, between 9th and 6th streets 
north west, about $5,000 has been saved directly from the cost of this 
contract work. I recommended that, in conformity with the deci- 
sion of the attorney in several cases, this amount be applied to the 
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improvement of Boundary street, between 6th and 9th streets north- 
west, in extension of contract No. 1050. 
Very respectfully, your obedient servant, 
(Signed) R. L. MOXIE, 
Li ut. Engineers, U. S. Army, Dd. ts 


(Indorsed.) 


OrricE OF CoMMIssIONERS, DistTRICT OF COLUMBIA, 
W ASHINGTON, January 30, 1878. 
Respectfully referred to the Engineer, D.C. Approved by order. 
WILLIAM TINDALL, 


Secreta ry. 


May 22, 1875. 
Tuomas Kirby, Esq., City. 
Sir: In the prosecution of the work under your contract No. 
1050, for the improvement of Boundary street, you will syb- 
78 stitute Belgian block pavement for macadam on said street 
from the west building line of 7th street to the west building 
line of 9th street. You will present this order with your application 
for measurement. 
Very respectfully, 
R. L. HOXIE, 
laeute nant Engineers, U}. S. A rmy, Knginee r dD. U. 


mn.) 


WASHINGTON, D. C., December 20, 1873. 
Tlon. Board of Puhblie Works. 

GENTLEMEN: I have received your note of thé 18th instant, re- 
questing that the tracks of this company on 14th street, between 
New York avenue and H street, be repaved in conformity to the new 
grade of that portion of said street, and in reply respectfully state 
that the request shall be complied with. 

Your obedient servant, 


‘ 


J. W. THOMPSON, President, 
Per WM. W. MOORE. 


Wasuineton, D. C., January 25, 1872. 
Honorable A. R. SHEPHERD. 

Dear Srr: | invite your attention to the height of the curbs at the 
corner of 7th and F streets, the Patent Office and Masonic Hall 
corners. An examination at that point is desirable to determine 
the street grade. We have proceeded with the laying of our tracks 
to this locality in order to be in advance of the contractors, and have 
so laid our sleepers that when the irons shall be placed upon them 
the track will be half an inch below the west curb. I should be 
gratified if vour engineer could make the examination to-day, that 
we may know the grade of our track and finish it at this point, and 
thus avoid complaint of detention by the contractors. 

Yours truly, 


J. W. THOMPSON. 


THE DISTRICT OF COLUMBIA. 

The plaintiff further gave in evidence the following letter, written 

by the President of the defendant to the Board of Public Works, 
70 and the resolution of the said Board upon receipt of the said 
letter. The genuineness of said letter and entry was admitted 
by the defendant: 
OFFICE OF 
THe Merroponitan Rari~troap Company, 
WASHINGTON, Oct. 26th, 1871. 

To the Hon. Board of Publie Works of the District of Columbia. 

GENTLEMEN: Your Board having recently ordered the paving of 
certain streets through which Congress had given this company 
permission to lay rails whereon to run street cars, we would respect- 
fully ask the privilege to lay down the sleepers and cross-ties as the 
paving progresses, thereby preserving the streets and avenues from 
being cut up at a future day In the execution of this work. It is the 
intention of this Company to extend the Metropolitan railroad west- 
ward from its present terminus to Georgetown and eastward to 
Uniontown, and also lay tracks on 9th street from Pennsylvania 
avenue to the Boundary and in 4} street from the City Hall to the 
Arsenal gate as soon as the property holders along these lines sub- 
scribe to additional stock, which it 1s hoped will be done shortly. 
The Company are willing, with the permission of the Board, to go 
on at once and lay the timbers for these lines, fully preparing them 
for the rails to be put in at some future time. To keep a well-laid 
pavement in good order it is desirable to avoid all excavation, par- 
ticularly in the center of the street. This consideration doubtless 
influenced your Board in its wise precaution of ordering all water, 
gas, and service-pipes to be laid prior to the paving. The necessity 
is more apparent, where railroad privileges have been granted, to 
have the timbers laid as the paving progresses, which will not only 
be a benefit to the city, but add to the comfort of those residing upon 
or passing over the street. We are willing to anticipate the putting 
down of the sleepers and cross-ties of our contemplated extensions, 
provided the paving be done by your own contractor without charge 
against us, and should be pleased if the suggestion herein submitted 
should meet the favor of your Board. 


Very respectfully, your ob’t servant, 
J. W. THOMPSON, 
Pres'd't. 


SU Resolved, That when this Board shall have authorized the 
paving of a roadway of any street or avenue along which any 
horse railroad company is empowered to lay a railroad track, such 
company shall have the privilege of laying, at its own expense, the 
sleepers, cross-ties, and other woodwork of such track in advance of 
paving, so as to prepare the track for the rails, and thus prevent the 
necessity of disturbing the pavement for this purpose at a future 
time. Said work to be done under the direction of the Board. 


Octuber 26, 1871. 
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stances in which the defendant was originally assessed, on account of 
its railroad, as an owner of property as hereinbefore mentioned, were 
for the pavement laid on Fourteenth street west, at the intersection 
of New York avenue, and for the pavement laid on Seventeeth street 


west, from H street north Lo New York avenue, being three items ot 


work alleged by the declaration to have been done by the plaintiff; 
that the said assessments were respectively dated September 2, 1872, 
and November 22, 1872, fur $440.80 and $7,852.80: that certificates 
of indebtedness were made out therefor against the defendant and 
payment demanded, and that the same were sold by the plaintiff to 
the First National Bank of New York on or about the year 1873, and 
notice of such sale given to the defendant, and that the same since 
the said sale have been and are now held by the said bank; and that 
the paper hereunto annexed, marked “ Exhibit J,” and made part 
hereof, is a true COpy of the forms of the sald certificates; and that 
the expense of paving near the tracks in the streets where the rails 
were laid was greater than the CX pelise In streets where there were 
no tracks laid; aud the plaintiff then rested its case. 


lt was agreed between parties, respectively, that chapter 140 of 

act of 40th Congress, 2nd session, approved July 13, 1868, entitles 

“An act to incorporate the Connecticut Avenue and Park 

SI Railway Company in the District of Columbia,” as the same 

is set forth on pages 85 to 88, Stat. Lar., 15, may be taken and 

deemed part of this bill as fully as though the same were herein at 
large set out. 


At the close of the evidence of the plaintiff the defendant moved 
the court for leave to reinstate the pleas of limitation which upon 
demurrer had been overruled; but the court refused the motion and 
the deft ndant excepted. 


The defendant then moved the court to instruct the jury that the 
plaintiff was not entitled to recover; but the said motion was over- 
ruled, and the defendant excepted. 


And thereupon the defendant, to maintain the issues on its part 
joined, offered to prove that at and before the passage of the said 
act ol lebruary 21, IS7l, the defendant had, SO far us it had Con- 
structed and laid its railroads, paved at its own expense within the 
exterior rails and for two feet outside, being the spaces mentioned 
in section four of its said charter, and had since kept the said spaces 
well paved and in good order, at its own expense, and that the 
Sime were well paved and In ood order when the contracts for 
pavements along the line of the said railroad, so far as then con- 
structed and made, were awarded and entered into and new pave- 
ments made thereunder; to which offered evidence the plaintiff 
objected, and the court sustained the objection, and to the said 
ruling the defendant excepted. 

And thereupon the defendant further offered to prove by John W. 
Thompson, the president of the defendant company, that in respect 
of the avenues and streets in which the cross-ties and sleepers of its 


The plaintiff then gave evidence tending to prove that the in- 
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railroad were laid in the progress of the work as hereinbefore stated, 
the defendant, claiming to have under the said act of March 3, 
1869, five vears from the date of the said act within which to con- 
struct and lay its railroad, and under the said act of Mareh 3, LS6S. 
an indefinite time for the extension of its railroad along A 
street north to First street east, along First street east to East 

Capitol street, along Last Capitol street to Ninth street 
82 east, and along Ninth street to L street south, had in good 

faith determined Lo avall itself of the delay allowed by law 
and not to construct and lay its railroad in the said avenues and 
streets until after the new pavements were laid by the Board of 
Public Works, and made known such determination to the said 
Board of Public Works; and that the said board thereupon agreed 
with the cle fendant that if the latter would, in the progress of lay- 
ing the pavements In the said avenues and streets, lay its cross-ties 
and sleepers and thereby prevent the necessity of tearing up the 
pavements in the future, when and as the defendant might elect to 
construct and lay its railroad in the said avenues and streets, that 
the laying such cross-ties and sleepers at the instance of the said 
board and entering upon and using for that purpose the said ave- 
nues, should not involve any lability on the part of the defendant 
to pay for any part of the said pavements, but that the said defend- 
ant should stand in respect of liability as if the said cross-ties and 
sleepers had hot been laid by it, nor the sald avenues and streets 
entered upon and used for such PUPpPoses ; and that thereupon the 
defendant assented to the said agreement, and, confiding in the 
same, laid at its own expense the said cross- ties and sleepers : and 
that the letter of the 26th of October. 1871. was written at the in- 
stance of the said board, and that the said letter and resolution of 
the same date were in pursuance of the said agreement intended to 
carry into eflect the same; and the defendant claimed that the said 
offered evidence was admissible as independent evidence and also 
as explanatory of the said letter and resolution. 

To which offered evidence the plaintiff objected; and the court 
sustained the objection, and ruled that the said offered evidence was 
not admissible for any purpose, and refused to allow the said evi- 
dence, or any part thereof, to be given to the jury; and to the said 
ruling the defendant excepted. 

And thereupon the defendant gave evidence by the said wit- 

83 nesses examined by the plaintiff, who bad been members of 
the Board of Public Works, tending to prove that the Board 

of Public Works, in the construction of the authority delegated to it 
by law, claimed that the power and duty was exclusively devolved 
on it of paving the avenues and streets from curb to curb, including 
the spaces mentioned in the fourth section of the said charter; and 
on cross-examination of A. B. Mullett, a witness called in behalf of 
defendant, he testified that he was a practical engineer, and a mem- 
ber of the Board of Public Works at the time of the doing of the 
work sued for in this action, and that it was, in his opinion, imprac- 
ticable to divide the work of paving the spaces included between the 
concrete lines of the streets and avenues mentioned in the declaration, 
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and the outer rails of defendant’s tracks in said streets and avenues, 
so as to enable the plaintiff to do the said work up to the imaginary 
line two feet from the outer rails of the defendant’s said tracks, and 
enable the defendant to do the work of paving the Spaces between 
said imaginary lines and its said outer rails; and in awarding and 
entering into the said contracts, and in the execution df the work 
thereunder, acted in pursuance of such claim, and did not make any 
request or demand upon the defendant to do the work, whereof the 
costs are claimed in the declaration, nor offered it any opportunity 
to do the same; that at the commencement of the work on the line 
of the defendant’s railroad, then constructed and laid, the right was 
claimed by the defendant, when the pavement in the spaces afore- 
said laid by the defendant had been taken up on account of a change 
in grade, to relay the said pavement, which right was denied and 
refused by the said Board; and that the said Board, in awarding 
contracts for all pavements to be laid on the line of the defendant’s 
railroad, declared and defined its policy and determination that it 
would, itself, lay the said pavements over the entire roadway from 
curb to curb, and with such material as the said Board had selected, 

and that neither in the laying of the said pavement, nor in 
84 *the selection of the material to be used, did the defendant 

take part. 

The defendant further gave evidence tending to prove that it 
never received any request or demand on behalf of the plaintiff, or 
the said Board, nor had any opportunity afforded to do any part of 
the work mentioned in the declaration, nor did the said defendant 
offer to do any of said work sued for, and whereof the costs are sought 
to be recovered in this action; that the prices paid by the plaintiff for 
the said work were excessive and exorbitant, being in some instances 
more than fifty per cent. in excess of the fair and reasonable prices 
and of the cost of the material and labor, after allowing for all 
expenses and a reasonable profit to the contractor; that the said con- 
tracts were awarded arbitrarily and without competition ; that the 
said scale of rates was established by said Board September 14, S71, 
and was excessive and exorbitant, and deviated from by the said 
Board from time totime; that thesame wasestablished after advertise- 
ment in a single paper in the city of Washington, calling for rates 
at which bidders would lay the different pavements, but not giving, 
or purposing to give, the work in pursuance of such bids, and that 
the said scale of rates was extravagantly high. 

The defendant further gave evidence that the pavements laid by 
the plaintiff in the avenues and streets alleged in the declaration 
were utterly unsuitable, and that such as were of wood soon rotted 
away, and in a short time it became necessary to replace all, or 
nearly all, with others; and that the cobble-stones, with which the 
defendant had paved along its railroad as above mentioned, were 
removed and appropriated and used by the plaintiff, and of the value 
of which cobble-stones evidence was given. 

And thereupon the defendant rested its case. 


The foregoing was all the evidence in the cause. 
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85 The plaintiff then prayed the court to give the following 


instructions to the jury 


First. The Jury is instructed that if they find from the evidence 
that the municipal authorities ordered and directed that the streets 
and avenues named in the declaration, and along and over which 
the tracks of the defendant’s railroad are laid, should be repaired 
and improved by laying down new pavements of wood and con- 
crete, as set forth in the declaration, and that said authorities there- 
upon ‘entered upon the performance of the said work, and shall 
further find that the defendant company had notice or knowledge 
that the said authorities had so ordered and directed, and had en- 
tered upon the performance of said work, it thereupon became the 
duty of the defendant company, without delay, to conform its tracks 
to the grade of the new work, and to pave its tracks and the space 
between the same, and also to pave the space of two feet on each 
side of its outer rails, to conform to the plan and character of the 
avement then being laid in said streets and avenues, respectively, 
“ the said municipal authorities; and if the jury shall further 
find that the defendant company neglected to pave its tracks, and 
the space between the same and for two feet on each side of the 
outer rails thereof, and that the said authorities thereupon paved 
the said Spaces, as described in the declaration, and paid the cost of 
paving the same, then the plaintiff is entitled to recover in this 
action against the defendant such sum as the jury shall believe was 
the reasonable cost of performing the said work at the time or times 
it was done. 

Second. The jury is instructed that in determining whether the 
defendant company had notice or knowledge that the municipal 
authorities had directed and ordered that new pavements should 
be laid on the said streets and avenues, and had entered upon the 

performance of said work, they are authorized to consider, 
Sb with the other te stimony in the case, the testimony to the 

effect that the defendant, In some instances, changed the 
grades of its tracks so as to conform to the newly established grade 
and the new pavement; that its cars were running along its said 
streets and avenues while the work was progressing ; that the defend- 
ant was in communication, both written and verbal, with the plaintiff, 
or its official predecessors, touching the work during its progress ; 
and that the defendant, on at least one occasion, while the work sued 
for was pending, protested against a change by the plaintiff, or its 
said predecessors, in the grade of a street in which the defendant’s 
tracks then lay. 

The Court: Gentlemen of the Jury: You are instructed under 
the first prayer that if you should find that the defendant had notice 
or knowledge that the District government intended to change the 
grade, and were doing it, that then the plaintiff is entitled to recover. 
That is a question that is left for you, as are other facts. I presume 
it will hardly be insisted on that they had not notice, when their cars 
were running along all of the tracks. The object of this prayer, 
however, is simply to show that you can consider all that class of 
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facts or circumstances in coming to a conclusion whether this com- 
pany knew that the District government were changing the grades 
of the streets where their tracks lay and where their cars were run- 
ning. It may seem strange to you tbat there should be any doubt 
about it; but it is a matter of fact, and the facts are for the Jury. 

Third. The municipal authorities were under no-obligation to 
notify the defendant company that it was expected to pave its tracks, 
the spaces between the same, and for two feet outside of the outer 
rails thereof, or to demand that the defendant should perform the 
suid work. As soon as the defendant had notice or knowledge that 
the municipal authorities had ordered and directed new pavements to 

be laid in the streets and avenues mentioned in the declaration, 
57 and that they were commencing the work, it forthwith be- 

came the duty of the defendant to offer itself ready to do the 
paving, and to proceed to do the same, in such manner as to con- 
form to the altered grade and the character of the said new pave- 
ments then being laid by the said authorities; and in the absence 
of such offer, and upon the neglect of the defendant who commenced 
the work, it became the duty of the said authorities to perform the 
same at the reasonable cost of the defendant. 

Fourth. Notwithstanding the jury may find that the pavements 
selected by the municipal authorities, and charged for in this action, 
were unwisely selected and soon perished, or became unserviceable, 
the plaintiff will still be entitled to recover what the said work was 
reasonably worth at the time it was performed. 

Fifth. What were reasonable costs and expenses incurred by the 
plaintiff for doing the work deseribed in the declaration must be 
determined from ail the circumstances of the case. It was not in- 
cumbent upon the plaintiff, or its legal predecessors, to do the work 
by its or their own officers and employes, but the plaintiff, or its 
said predecessors, properly might procure the work to be done by 
contract or contracts, and the reasonable charges of those doing the 
work under such contract or contracts may be recovered in this action. 

Sixth. In determining the reasonableness of the rates at which 
the work sued for in this action was done, the jury may consider, 
with the other testimony in the cause, any testimony tending to show 
that the reasonable cost of such work in the space where the defend- 
ant’s tracks lay, and near the rails thereof, was greater than the 
reasonable cost of such work in spaces where there were no tracks 
or rails. 

Seventh. The jury is instructed that the plaintiff is enti- 

SS tled to recover in this action, at the rates shown by the evi- 

dence actually to have been paid by the plaintiff, or its legal 

predecessors, for the work described in the declaration, unless the 

jury find from the evidence that such rates were, under all the 

circumstances, unreasonable; and the burden of showing unreason- 
ubleness in such rates is upon the defendant. 

Eighth. The plaintiff is not restricted in tiis action to recovery 
of merely what it might have cost the defendant to do the work de- 
scribed in the declaration at the times therein stated. The plaintiff 
is entitled to recover the reasonable expense to it, or its legal prede- 
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cessors, of doing the said work, due regard being had to all the 
circumstances of the case, including the character, situation, instru- - 
mentalities, and advantages, or want of advantages of the plaintiff, 
or its said predecessors, in that behalf. 

Ninth. The jury is instructed that if it finds from the evidence that 
the plaintiff, or its legal predecessors, ordered, directed and performed 
the work described in the declaration, including the paving the de- 
fendant’s tracks, the space between the same, and the space of two 
feet beyond each of the outer rails thereof; that the said work was 
done by the plaintiff, or its said predecessors, through the instru- 
mentality of a contract or contracts with others: that at the time or 
times ot the doing the std work the defendant had notice or 
knowledge of the ordering, directing, and performing the said work 
in such manner and through such instrumentality; and that the 
defendant, so having such notice or knowledge, did not protest 
against or otherwise attempt to prevent the doing the said work at 
the prices agreed Lo Ly paid, and ae fact paid therefor by the plain- 
till, or its said predecessors; then the defendant cannot now question 

or dispute the reasonableness of the said prices in the premises. 
ov Tenth. The court 


7 


s asked to instruct the jury 

That under the fi section of the ievised statutes of the 
District of Columbia, the allowance of interest Is a matter of law, 
and that the only duty of the jury in that behal 
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if is to find the time 
from which interest in this case 1s to be computed. That if they 
find that i cle mand of pa \ ment of the various SulnS sued for Was 
made by the plaintiff upon the defendant, the date of that demand 
Is the proper time from whi¢h interest 1s to be computed. If no 
demand was made, then the day on which this suit was commenced 
is the proper time from which such computation shall be made. 


a 


The Court: In leu of the tenth prayer, which I have just refused, 
| will give the same instruction that | gave in the case of the District 
vs. The Washington & Georgetown Railroad, which is as follows: 

“The jury Is at liberty in their verdict to allow interest from the 
time of the demand by the plaintiff, as shown in the evidence, upon 
the sum they may find was the reasonable value of the several items 
of work laid in the declaration.” 


And the defendant thereupon severally prayed the court to give 
to the jury each of the following instructions: 

First. The duty imposed upon the defendant by its charter, so far 
as involved in this suit, was to keep the space embraced within two 
lines drawn two feet from the outer rails of its tracks, and running 
parallel with said tracks, at all times well paved and in good order, 
without expense to tne United States or the cities of Washington 
and Georgetown. The measure of the said duty in relation to keep- 
ing the said space at all times well paved and in good order, and the 
manner of performing the same, depended upon the law of the land, 
and not upon the discretion or judgment of the plaintiff. Agd the 

said duty was owing and to be performed by the defendant ; 
JU and if from the whole evidence the jury shall find that the 
defendant did keep the space above mentioned at all times 
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well paved and in good order, and that notwithstanding the fact that 
said space was so kept well paved and in good order, the plaintiff 
did the work for the cost whereof this action is brought, then the 
plaintiff is not entitled to recover. | 

Second. If the jury shall find from the whole evideuce that before 
aud at the time the work was done, the cost whereof is sought to be 
recovered in this action, the space to which the duty of the defendant 
related was well paved and in good order, and that the said work 
was notwithstanding done by the plaintiff, then the plaintiff is not 
entitled to recover in this action. | 

Third. If from the whole evidence the jury shall find that the 
pavements, for the cost of part whereof this action is brought, were 
entirely new, then the plaintiff is not entitled to recover, as the duty 
of the defendant did not extend beyond repairs. 

Fourth. Under the true construction of the charter of the defen- 
‘dant, the duty to keep at all times well paved and in good order the 
space to which the said duty related, did not require the defendant 
to lay down new pavements, but was confined to keeping at all times 
well paved and in good order such pavements as were or might be 
laid in said space by competent authority. : 

Fifth. Any right on the part of the plaintiff to discharge the duty 
of keeping well paved and in good order the space between the outer 
rails, and two feet beyond depended upon the default of the defend- 
ant to discharge such duty. The performance of such duty belonged 
primarily to the defendant, and the burden of proof is upon the 

plaintiff to show default on the part of the defendant. 
91 Sixth. The passage of the act of the Legislative Assembly, 
given in evidence, and the adoption of the comprehensive 
plan therein referred to, did not make it the duty of the defendant 
to do the work for which a recovery is sought in this action. 

Seventh. The orders or awards of the Board of Publie Works, 
awarding contracts jor doing the work, for part of which a recovery 
is sought, did not make it the duty of the defendant to do such 
work. | 

Kighth. The passage of the act of the Legislative Assembly of the 
10th of July, 1871, and the orders or awards mentioned in the sey- 
enth prayer, even if known to the defendant, and followed by knowl- 
edge that contracts had been made by the Board of Public Works 
for the pavements, the cost for a portion whereof is sought to be 
recovered in this action, and by knowledge that said contracts were 
in course of execution by the performance of the work therein pro- 
vided for, did not make it the duty of the defendant to do the work 
deseribed in the declaration. | 

Ninth. Even if the duty of the defendant, in respect of keeping 
well paved and in good order the space between the outer rails of 
its tracks, and for two feet beyond, was not to be governed in its ex- 
ercise by the law of the land, but by the discretion of the plaintiff, 
so that the defendant was bound not only to keep the said space 
well paved and in good order, but so to keep the same as preseribed 
by the plaintiff, still the right to do the work in the manner pre- 
scribed by the plaintiff belonged to the defendant: and it was not 
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competent for the plaintiff to do the said work except upon demand 
to the defendant, and its re fusal or neglect to do the sume ; and if 
the work, or any part thereof, whereof the cost is sought to be re- 
covered In this action, was not done after such demand of the 
defendant, and its refusal and neglect, then for the cost of such work 
or part thereof, the plaintiff is not entitled to recover. 
V2 Tenth. The plaintiff could not in law become the creditor 
of the defendant in respect of any work, the doing whereof 
bv law devolved upon the defendant, without demand to the defend- 
ant to do the same, followed by refusal or neglect; and the jury are 
‘instructed that, unless the find from the evidence that such demand 
was made and followed by refusal or neglect, the plaintiff is not 
entitled to recover. 

Kleventh. The plaintiff could not in law beeome the creditor of 
the at fendant in respect of hi work, the doing whereof was by law 
devolved upon the defendant, without a demand upon the defendant 
to do such work; and the jury are instructed that, unless they find 
from the evidence that such demand was made, the plaintiff is not 
entitled to recover. 

Twelfth. If, from the evidenes , the jury shal] find that the plaintiff 
or the board of Publie Works, in the interpre tation of the powers 
granted to them by law, claimed the right to pave the streets and 
avenues from curb to curb and denied that to the defendant belonged 
the duty and correlative right to pave the Space between the outer 
rails of its tracks and for two feet beyond, and that under and in 
pursuance of said interpretation the work, for the cost whereof this 
auction is brought, or any part of such work, was done without 
demand to the defendant or any refusal or failure on its part in 
pursuance of such demand, then the said interpretation was errone- 
OUS, and no night of action accrued to recover from.the defendant 
money expended for work done as aforesaid, notwithstanding the 
failure to make such demand. 

Thirteen. The acts of June 19th, 1878, and June 27, 1879, author- 
izing the revision of assessments, and the issue of drawback 
certificates at tlie instance of the parties mentioned in said acts, 

ratified and confirmed the assessments as made, subject only 
95 to the relief which was provided for by the said acts in behalf 

of said parties. ‘The said acts did not authorize any revision 
except at the instance and for the benefit of the said parties, nor the 
Imposition upon the defendant of any amounts remitted and for 
which drawback certificates issued, nor did the aets give any right 
of action against the defendant which would not have existed had 
they simply ratified and confirmed the assessments as made. 

Fourteenth. If from the evidence the jury shall find that certain 
items of charge alleged in the declaration were assessed by the plain- 
tiff agaist the defendant, and that the certificates of indebtedness 
given in evidence were issued by the plaintiff against the railroad 
of the defendant, and were sold for value by the plaintiff to the 
First National Bank of New York, at or about the time mentioned 
by the witness Roome, and that the said certificates, amounting in 
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the aggregate to $7,806.80, are still outstanding, then for the said 
items of charge the plaintiff is not entitled to recover in this action. 

Fifteenth. The plaintiff was not legally entitled to do the work, 
the cost whereof is sought to be recovered in this action, primarily, 
but only in the event of default on the part of the defendant; and 
as there is no evidence to show that such default was communicated 
to the plaintiff, and that thereupon the plaintiff ordered or directed 
the said work LO be done in consequence of such default, this action 
cannot be maintained, and the jury must find for the defendant. 

Sixteenth. The plaintiff did not succeed to the interests of the 
cities of Washington and Georgetown in the performance of the 
duty imposed upon the defendant to keep at all times well paved 
and in good order the space between the outer rails of its tracks, 
and for two feet beyond, and hence the plaintiff cannot recover. 

Seventeenth. If it be assumed that the plaintiff sueceeded 
O4 to the interest of the cities of Washington and Georgetown 
in the performance of the duty imposed upon the defendant by 
its charter to keep at all times well paved and in good order the space 
between the outer rails of its tracks, and for two feet beyond, still 
the government created by the act of the 21st of February, 187], 
was one of plenary authority. It had the right to construe the 
eharter duty of the defendant and the interest of the plaintiff therein, 
and the legislation of the plaintiff fails to show that it regarded the 
new pavements authorized to be laid as within such duty; or that, 
if it did so regard such new pavements, it took any steps to exact 
the performance of such duty, or to enable the plaintiff or its agents 
to do the same by putting 1n default the defendant. 

lighteenth. ‘The duty imposed upon the defendant by its charter 
is to keep its tracks, and for the space of two feet beyond the outer 
rails thereof, and also the space between the tracks, at all times well 
paved and in good order, without expense to the United States or to 
the cities of Washington und Georgetown. The defendant is not 
liable in this action, except when at the time the plaintiff directed 
a street or avenue to be paved the defendant had laid down and 
constructed its tracks upon such street or avenue; and the burden 
of proof is upon the plaintiff to show that at the time of such di- 
rection the defendant had laid down and constructed its tracks. 

Nineteenth. The laying by the defendant, contemporaneusly with 
the laying of the pavements, of cross-ties and sleepers, under the 
privilege accorded by the resolution of the Board of Public Works 
of the 26th of October, 1871, given in evidence, and to prevent the 
tearing up of the pavements in the future, would not, in the absence 
of any other use or occupation of any street or avenue by the defend- 

ant before the completion of the pavements, render it liable for 
95 the discharge of the charter duty to keep weil paved and in 

good order the space to which such duty related, as claimed 
in this action. 

Twentieth. The duty of the defendant to keep well paved and in 
good order the space to which such duty related was created by act 
of Congress, and could not be changed or modified by the plaintiff, 
or its agent the Board of Public Works. 
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Twenty-first. The said duty was not changed or modified by the 
act of Congress of February 21, 1871, entitled “An act to provide a 
government for the District of Columbia.” 

Twenty-second. According to the proper construction of said duty, 
as prescribed by law, the defendant was not bound to lay new pave- 
ments, but only to keep at all times well paved and in good order 
pavements already laid. 

‘I'wenty-third. If the duty of the defendant, as prescribed by law, 
extended to the laying of new pavements in the said space, then 
such duty was not regulated by the judgment of the plaintiff, but 
the judgment of the law. The defendant was not bound to follow 
the order or direction of the plaintiff, but had the right, in the exer- 
cise of a reasonable discretion, to select the material and do the work, 
and no other party could select the material or do the work and 
charge the cost thereof to the defendant, except upon Its default to 
discharge its duty. 

Twenty-fourth. If the duty of the defendant extended to the laying 
of new pave ments, and if, further, the defendant was in the selection 
of the material to be used subject to the judgment of the plaintiff, 
still the defendant had the right to do the work, and the plaintiff 
could not do the work and charge the cost thereof to the defendant, 

except upon its default to do such work. 
96 Twenty-fifth. There 1s no evidence in this cause that the 

plaintiff claimed that the defendant, by its duty as prescribed, 
was bound to pave the space in question. If the plaintiff, in its 
interpretation of its powers and the duty of the defendant, claimed 
the right to lay the new pavements upon the space in question and 
from curb to curb, and, acting upon such claim, ordered the work 
to be done, and the same was accordingly done and paid lor by the 
plaintiff, without demand to the defendant to pave the said space, 
and its refusal or neglect, after demand so to do, then the said inter- 
pre tation was erroneous; and for the moneys so paid out in mistake 
of law and without affording an opportunity to the defendant to 
discharge its duty, the plaintiff cannot maintain this action. 

Twenty-sixth. There is no evidence in this cause that the plaintiff 
gave any order or direction requiring the defendant to discharge 
its duty inh Fe spect of the space to which such duty related, or il 
respect of putting the defendant in default as to any such duty, and 
in the absence of such evidence the plaintiff cannot recover in this 
action. 

Twenty-seventh. According to the proper construction of the order 
or direction of the plaintiff, the same was subject to the duty and 
correlative right on the part of the defendant to pave the space to 
which such duty related, and the refusal on the part of the Board 
of Public Works to recognize such duty and right, if found by the 
jury, was illegal and void; and for any money of the plaintiff ex- 
pended by the said Board for work done in pursuance of such 
refusal the plaintiff cannot recover in this action. 

Twenty-eighth. If the jury shall find that the Board of Public 
Works, in the execution of the comprehensive pian as given in 
evidence, assumed to act in exclusion of any right or duty on 
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97 the part of the defendant to pave the space to which its 

duty related, and made contracts to pave from curb to curb 
and including the said space, and declared its fixed determination 
to do the work itself, wholly irrespective of any right or duty on 
the part of the defendant; and that such determination was com- 
municated to the defendant, and that any offer on the part of the 
defendant to do said work would have been unavailing, and the de- 
fendant knew such fact, then it was not incumbent on the defendant 
to make such offer; and if, under the above circumstances, the 
plaintiff persisted in doing said work, and paid therefor, it cannot 
maintain this action to recover the reasonable cost of said work 
from the defendant, notwithstanding, as charged by the court, in 
the absence of facts, rendering such offer useless, it was the duty of 
the defendant to offer to do said work in the manner preseribed by 
the plaintiff. 


And thereupon the court severally gave to the jury the first, sec- 
ond, third, fourth, fifth, and sixth prayers offered by the plaintiff, 
and gave the eighth prayer offered by the plaintiff as modified by 
striking out the following words, “including the character, situa- 
tion, instrumentalities, and advantages, or want of advantages, of 
the plaintiff or its predecessors in that behalf,’ and substituting 
therefor, “as disclosed by the testimony,” so as to read as follows: 

” Mighth. The plaintiff is not restricted in this aetion to r covery 
of merely what it might have cost the defendant to do the work 
described in the declaration at the times therein stated. The plain- 
tiff is entitled to recover the reasonable expense to it, or its legal 
predecessors, of doing the said work, due regard being had to all 
the circumstances of the case as disclosed by the testimony.” 

And severally refused to give the seventh, ninth, and tenth 
prayers offered by the plaintiff, and gave, in lieu of the said tenth 
prayer, the following Instruction : 

“The jury is at liberty in their verdict to allow interest 
98 from the time of the demand by the plaintiff, as shown in 
the evidence, upon the sum they may find was the reasona- 

ble value of the several items of work laid in the declaration.” 

And the court severally refused to give each of the prayers offered 
by the defendant. 

And to the giving of the first, second, third, fourth, fifth, and 
sixth instructions as prayed by the plaintiff, and of the eighth in- 
struction as modified by the court, and of the said instruction by 
the court in lieu of the tenth prayer of the plaintiff, and to the sev- 
eral refusals to give each of the prayers offered by the defendant, 
the defendant severally excepted. 

And thereupon the defendant tendered to the court this its bill of 
exceptions, and prayed that the same should have the same force 
and effect as to the several rulings therein contained and excepted 
to as if the said rulings were severally incorporated in different bills 
of exception, which is by the court allowed ; and this bill of excep- 
tions is accordingly, before the jury retired to consider of their ver- 
dict, signed and sealed, this thirtieth (80th) day of April, 1884. 

A. Bb. HAGNER. [sgAt.] 
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()0) kerhibits 10 Bill of Exceptions. 
Exuipit A. 
Kiled April 50, 1884. R. J. Meigs, Clerk. 


District OF COLUMBIA ) 
'8 -At Law. No. 22458. 
Merrroro.itaN RAILroap Company. } 


(CHARTER. 


An Act to incorporate the “ Metropolitan Railroad Company ” in 
the District of Columbia. 


Be ait enacted hy the Senate and Hlouse of Repre sentatives of the United 
Slates of A hiie rica mn Congr a8 (1SS¢ mbled, That Alexander R. Shepherd, 
Richard Wallach, Lewis Clephane, Samuel P. Brown, Nathaniel 
Wilson, Franklin Tenney, Matthew G. Emery, Samuel Fowler, 
John Little, J. C. MeKelden, Sayles J. Bowen, John H. Semmes, D 
(. Forney, Wilham W. Rapley, Wm. G. Moore, Thomas Lewis, John 
B. Keasbey, and Charles H. Nichols, and their associates and assigns, 
be, and they are hereby, created a body corporate, under the name 
of the “ Metropolitan Railroad ( ompany,” with authority to construct 
and lay down a double-track railway, with the necessary switches 
and turnouts, in the city of Washington, in the District of Columbia, 
through and along the following avenues and streets: Commencing 
at the junction of A street north and New Jersey avenue, at the 
the north side of the Capitol ; along the east side of New Jersey 
avenue to D street north; along D street north, and along C street 
north and Indiana avenue to the intersection of D street north with 
Indiana avenue; along Indiana avenue, D street north, and Louisiana 
avenue to Fifth street west: along Fifth street west to F street north: 

along IF street north to Fourteenth street west; along Four- 
109 teenth street west to I street north; along I street north, 

across Pennsylvania avenue, to the junction of New Hamp- 
shire avenue and Twenty-third street west; thence along New 
Hampshire avenue to the Circle. Also, a double or single track 
branch railway, commencing at. the intersection of D street north 
and New Jersey avenue; along New Jersey avenue to Massachusetts 
avenue; along Massachusetts avenue to H street north; along H 
street north to Seventeenth street west, intersecting the double-track 
road. 

Also, a double or single track road from the intersection of Fif- 
teenth street west and I street north, connecting with the double- 
track road at Fifteenth street west; along I street north to New York 
avenue ; along New York avenue to Ninth street west ; along Ninth 
street west to the Washington canal; with the privilege of extending 
the said branch road at any time along Ninth street west to M street 
north, along M street north to Twelfth street west, and along Twelfth 
street west to the Washington canal and Maryland avenue to the 
Potomac river, with the right to run publie carriages thereon drawn 


Q—§)§ 545 


Ob THE METROPOLITAN RAILROAD COMPANY VS. 


by horse power, receiving therefor a rate of fare not exceeding five 
cents per passenger, for any distance between the termini of either 
of the said main railway, or between the termini of either of said 
branch railways, or between either terminus of said main railway 
and the terminus of either of said branch railways. ‘Provided, That 
the use and maintenance of the said road shall be subject to the 
municipal regulations of the city of Washington within its corporate 
limits. 

Sec. 2. And be it further enacted, That said road[s] shall be 
deemed real estate, and they, together with other real property and 
personal property of said body corporate, shall be liable to taxation, 
as other real estate and personal property, and to license for their 
vehicles or cars in the cities aforesaid, except as hereinafter provided ; 
and that all other corporations in the District of Columbia heretofore 
organized for like purposes, shall be subject LO pay license, as pro- 
vided in this section. 

Sec. 3. And be it further enacted, That the said railway shall be laid 
in the center of the avenues and streets (excepting New Jersey ave- 
nue, and there it shall be laid as hereinbefore provided for), as near 
as may be, without interfering with or passing over the water or gas 

pipes, in the most approved manner adapted for street rail- 
10] Wilys, with rails of the most approved patterns, to be deter- 

mined by the Secretary of the Interior, laid upon an even 
surface with the pavement of the streets; and the space between the 
two tracks shall not be less than four feet, nor more than six feet; 
and the carriages shall not be less than six feet in width, the gauge 
to correspond with that of the Baltimore and Ohio Railroad. 

Sec. 4. And be it further enacted, That the said corporation hereby 
created shall be bound to keep said tracks, and for the space of two 
feet beyond the outer rail thereof, and also the space between the 
tracks, at all times well paved and in good order, without expense 
to the United States or to the city of Washington. 

Sec. 5. And be it further enacted, That nothing in this act shall 
prevent the Government at any time, at their option, from altering 
the grade or otherwise improving all avenues and streets occupied 
by said roads, or the city of Washington from so altering or im- 
proving such streets and avenues, and the sewerage thereof, as may 
be under their respective authority and control: and in such event 
it shall be the duty of said Company to change their said railroad 
so as to conform to such crade and pavement. 

Sec. 6. And be it further enacted, That this act may at any time 
be altered, amended, or repealed by the Congress of the United 
States. 

Sec. 7. And be it further enacted, That nothing in this act shall be 
so construed as to authorize said body corporate to issue any note, 
token, device, scrip, or other evidence of debt to be used as a cur- 
rency. 

Sec. 8. And be it further enacted, That the capital stock of said 
company shall not be less than two, nor more than five, hundred 
thousand dollars, and that the stock shall be divided into shares of 
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fifty dollars each, and shall be deemed personal property, transfer- 
able in such manner as the by-laws of said company may direct. 
Sec. 9. And be it further enacted, That the said company shall 
place first-class cars on said railways, with all the modern improve- 
ments for the convenience and comfort of passengers, and shall run 
cars thereon during the day as often as every four minutes on the 
route from the Capitol, via the Baltimore and Ohio railroad depot 
and Departments, to the Circle; and on the other routes once in fif- 
teen minutes each way, and until twelve o'clock at night as 
102 often as every half hour; and throughout day and night as 
much oftener as public convenience may require. 
Sec. 10. And be it further enacted, That said company shall procure 
such passenger rooms, ticket offices, stables, and depots at such 
points as the business of the railroad and the convenience of the 
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public may require. And the said company is hereby authorized 
LO lay such rails through transverse or other streets as nay be hneces- 
sary for the exclusive purpose of connecting the said stables and 
depots with the main tracks. And the said company is hereby 
authorized to purchase or lease such lands or buildings as may be 
necessary for the passenger rooms, ticket offices, stables, and depots 
ubove mentioned. 

Sec. 11. And be it further enacted, That all articles of value that 
may be inadvertently left in any of the cars or other vehicles of the 
said COM Mpany shall be taken to their principal cl pot, and entered 
in a book of record of unclaimed goods, which book shall be open 
to the Inspection of the | iblic at all reasonable hours of business 

sec. 12. And be it further enacted, That, within five days after the 
passage of this act, the corporators named in the first section, or 
il majorit: of them. or if Any refuse or neglect to act, then a 
majority of the remainder shall cause books of subscription to the 
capital stock ot sald COTMPAnY Lo he opened and kept Open, it) SOMMC 
convenient and accessible place in the city of Washington, from nine 
o clock in the forenoon till five o’clock in the afternoon, for a period 
tu be fixed by said corporators, not less than two days (unless the 
whole stock shall be sooner subseribed for). and said corporators 
shall give public notice, by advertisement in the daily papers pub- 
lished in the city of Washington, of the time when and the place 
where said books shall be opened. And subseribers upon said books 
to the capital stock of the company shall be held to be stockholders: 
Provided, That every subscriber shall pay at the time of subscribing 
twenty-five per centum of the amount by him subscribed to the 
treasurer appointed by the corporators, or his subscription shall be 
null and void: Provided. further. That nothing shall be received in 
payment of the twenty-five per centum at the time of subscribing 
except money: Provided, further, That no person shall be allowed to 
subscribe for more than fifteen thousand dollars. And when the 

books of subscription to the capital stock of said company 
103 shall be closed the corporators named in the first section, or 
| a majority of them, and, in case any of them refuse or neglect 
to act, then a majority of the remainder, shall, within twenty days 
thereafter, call the first meeting of the stockholders of said company, 
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to meet within ten days thereafter for the choice of directors, of 
which public notice shall be given for five days in two public 
newspapers published daily in the city of Washington, or by written 
personal notice to each stockholder by the clerk of the corporation. 
And in all meetings of the stockholders each share shall entitle the 
holder to one vote, to be given in person or by proxy. 

SEC. 13. And he at further enacted, That the government and direc- 
tion of the affairs of the company shall be vested in the board of 
directors, seven in number, who shall be stockholders, and who 
shall hold their office for one year, and till others are duly elected 
and qualified to take their places as directors, And the said directors 
(a majority of whom, the president being one, shall be a quorum) 
shall elect one of their number to be president of the board, who 
shall also be president of the company ,; and they shall also choose 
a treasurer, who shall give bonds with surety to said company, In 
such sum as the said directors may require, for the faithful discharge 
of his trust. In case of a vacancy in the board of directors by the 
death, resignation, and otherwise, of any director, the vacancy 
occasioned thereby shall be filled by the remaining directors 

Sic. 14. And be it further enacted, That the directors shall have 
full power to make and prescribe such by-laws, rules, and regulations 
as they shall deem needful and proper, touching the disposition and 
Management of the stock, property, estate, and effects of the com- 
pany, not contrary to the charter, or to the laws of the United 
States and the ordinances of the city of Washington: Provided, 
That there shall be no regulation excluding any person from any 
car on account of ‘color. 

Sec. 15. And be it further enacted, That there shall be an annual 
meeting of the stockholders, for choice of directors, to be holden at 
such time and place, under such conditions, and upon such notice, 
as the said company in their by-laws may prescribe; and said 
directors shall annually make a report in writing of their doings to 
the stockholders. 

Sec. 16, And be it further enacted, That the said company 
104 shall have at all times the free and uninterrupted use of the 
roadway. And if any person or persons shall willfully and 
unnecessarily obstruct or impede the passage on or over sail railway, 
or any part thereof, or shall injure or destroy the cars, depot stations, 
or any property belonging to said railway company, the person or 
persons so offending shall forfeit and pay for every such offence the 
sum of five dollars to said company, to be recovered and disposed 
of as other fines and penalties in said cities; and shall remain liable, 
in addition to said penalty, for any loss or damage occasioned by 
his, her, or their act, as aforesaid ; but no suit shall be brought unless 
commenced within sixty days after such offence shall have been 
committed. 

Sec. 17. And be it further enacted, That unless said corporation 
shall make and complete their said railways between the Capitol 
and Seventeenth street west within four months after the company 
shall have been organized, and the railways on the other routes 
herein described within one year after the company shall have been 
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organized, then this act shall be null and void, and no rights what- 
soever shall be acquired under it. 

Sec. 18. And be it further enacted, That all acts and parts of acts 
heretofore passed which are inconsistent with any of the provisions 
of this act, for the purposes of this act, hereby re pealed, SO far as the 
Same are inconsistent herew Ith. 

Sec. 19. And be it further enacted, That each of the stockholders in 
the Metropolitan Railroad Company shall be individually liable for 
all the debts and liabilities of said company, to an amount equal LO 
the amount of stock held by such stockholder. 

Sec. 20. And be it further enacted, That the said railroad company 
shal] keep in good repair and 1 clean condition the flagstones or 
cross-walks leading to, upon, and over their tracks at the crossings 
of the several streets which intersect their railroad, removing there- 
from snow and ice, as well as mud, dirt, or other annovance; and 
shall further, whenever necessary to render such ¢rossings dry and 
convenient, raise or elevate the same sufficiently for that purpose, 
and shall adjust the adjoining pavement so as to make it conveni- 
ent for carriages to pass suid crossings. 

Sec. 21. And be it further enacted, That for each and every viola- 
tion of the foregoing provisions, the said company shall forfeit and 

pay asuin not less than hive dollars and not more than one 
10D hundred dollars, which may be recovered, with costs ol suit, 

Ol} complaint of any person aggriev« d, in any court of COllli- 
petent jurisdiction in the District of Columbia. Such action may 
be prosecuted in the name of the city of Washington, and one-half 
of the penalties recovered shall be for use of the city of Washington, 
and the other half for the use of the complainant: Provided, however, 
That any party complainant shall, before such action, file with the 
clerk of the supreme court of the District of Columbia, il bond to be 
approved by the clerk of the said court, with at least one surety, to be 
approved by said clerk. and ina penalty of one hundred dollars, 
conditioned that the complainant shall well and truly save harmless, 
and indemnify the said cILy against the payment of all costs and 
charges which shall be recovered against said city by reason of the 
failure of the complainant to prosecute or maintain his said com- 
plaint. 

SEC. yo And hye if further enacted. That the said railroad company 
shall, by the fifteenth day 7) January, after the completion of said 
road, and annually Oli Or before that day thereafter, transmit LO 
Congress a full report of the affairs, business, and condition of the 
sald COMM pany for the year U rminating December thirty-one pre- 
ceding such report, and such report shall be signed and sworn to 
by the president and treasurer of the company, or by al Majority of 
the directors, and shall specify the following items :— 

lirst. Capital stock fixed by charter. 

Second. Capital stock subscribed and actually paid in, in cash. 

Third. Dividends made to stockholders on the capital stock of 
the COurpany, and when made. 

Fourth. Total capital stock at the termination of the previous year. 
lifth. Funded debt of the company, and in what way secured. 
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Sixth. Floating debt of the company. 
Seventh. Total indebtedness of company, exclusive ol capital. 


Cost of Road: 


Eighth. Total costs of rails, chairs, spikes, and other iron used in 
construction. 
Ninth. Total cost of ties, stringers, and other wood or timber used 
In construction. 
106 Tenth. Cost of paving-stone, gravel, and other material 
used in construction not above enumerated. 
Klevenih. Cost of labor in the construction of the road. 
‘Twelfth. Cost of engineering and salaries paid to officers and 
agents of the company, and discount or interest paid on loans. 
Thirteenth. Amount expended in repairs of road. 


Cost of Equipment : 


Fourteenth. Number and cost of cars. 

ifteenth. Number of horses or mules used in the service of the 
road, and cost. 

Sixteenth. Cost of harnesses and other appointments. 

Seventeenth. Cost of tools and fixtures, including furniture of 
ofhices 

Kighteenth. Cost of real estate and improvements thereon by the 
company. 

Characteristics : 


Nineteenth. Total length of roads, measured at single track, in- 
cluding switches and turnouts. 

Twentieth. Weight and character of rail. 

‘Twenty-first. Number of passengers carried during the vear. 

Twenty-second. Average number of passengers per trip. 


Income of Road: 
Tw nty-third. Total receipts from passengers. 
Twenty-fourth. Total receipts from other sources, and what 


SOUFCeS, 
expenses of Operation and Maintenance of Road: 


Twenty-fifth. Amount of salaries paid to officers of the company. 

Twenty-sixth. Amount paid to employees, with the number each 
of clerks, conductors, drivers, station-keepers, and laborers. 

Twenty-seventh. Amount paid for taxes of all kirids and insurance. 

Twenty-eighth. Amount paid for reconstruction of, and repairs 
to, track, turnouts. and other structures. 


107 Miscellaneous : 


Twenty-ninth. Amount of dividends paid during the preceding 
year, In cash, and dividends in stock to stockholders, and percent- 
age of each. | 

Thirtieth. Increase of capital stock, if any, during the year. 
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Thirty-first. Number of persons killed or seriously injured, on 
the road during the previous year, and the causes thereof. 

Sec. 23. And be it further enacted, That it shall be the duty of said 
company, when said road 1s completed, to have prepared tickets for 
passage on their cars, and to keep them at their office for sale by the 
package of twenty-five, or over, at the rate of twenty-five for the 
dollar. 2 

Approved July 1, 1864. 

Stat. Lar., 15, ch. 190, p. 526. 


Exuipit B. 
Filed April 30, 1884. R. J. Meigs, Clerk. 


District oF COLUMRIA ) 
rs. -At Law. No. 22458. 
Merrropouitan R. R. Co. } 


“An Act to amend an act entitled ‘An act to incorporate the Me- 
tropolitan Railroad Company in the District of Columbia, ap- 
proved July 1, 18642” 

Be if enacted by thie Ne nate and House of Represe ntatives 0] thre United 
States of America in Congress asse mbled, That section 17 of the act to 
incorporate the Metropolitan Railroad Company of the District of 
Columbia, approved July 1, 1864, be, and the same is hereby, 
amended so as to extend the time for the completion of their rail- 
road line, except that part thereof between Seventeenth street and 
the Capitol, for one year from the passage of this act: Provided, 
however, That the line from Seventeenth street and the Capitol be 
completed, equipped, and running within thirty days from the pas- 
sage of this act. 

Approved January 30, 1865, 

Stat. Lar., 13, ch. 20, p. 426. 


108 kexuipir C. 
Filed April 30, 1884. R. J. Meigs, Clerk. 


Districr OF COLUMBIA 
vs, -At Law. No. 29458. 
METROPOLITAN R. R. Co. 


“An Act to amend an act entitled ‘An act to incorporate the Metro- 
politan Railroad Company in the District of Columbia.’ ” 


Be f enact d by the Ne nate and Hlouse of Repre Re ntatives of thre Unate d 
States of America in Congress assembled, That an act entitled “An act to 
incorporate the Metropolitan Railroad Company in the District of Co- 
lumbia,” approved July 1, 1864, be, and the same hereby is, amended 
as hereinafter set forth, namely, that the first section be, and hereby 
is, amended by striking out all after the words “along H street north 
to Seventeenth street west, intersecting the double track road,” and 
inserting : also, a double or single track railway, commencing at the 
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Sixth. Floating debt of the company. 
Seventh. Total indebtedness of company, exelusive of capital. 


Cost of Road: 


Eighth. Total costs of rails, chairs, spikes, and other‘iron used in 
construction. 
Ninth. Total cost of ties, stringers, and other wood or timber used 
In construction. 
106 Tenth. Cost of paving-stone, gravel, and other material 
used in construction not above enumerated. 
Elevenih. Cost of labor in the construction of the road. 
‘Twelfth. Cost of engineering and salaries paid to officers and 
agents of the company, and discount or interest paid on loans. 
Thirteenth. Amount expended in repairs of road. 


Cost of Equipment : 


Fourteenth. Number and cost of cars. 

lifteenth. Number of horses or mules used in the service of the 
road, and cost. 

Sixteenth. Cost of harnesses and other appointments. 

Seventeenth. Cost of tools and fixtures, including furniture of 
ofhices. 

Kighteenth. Cost of real estate and improvements thereon by the 
company. 

Characteristics : 


Nineteenth. Total length of roads, measured at single track, in- 
cluding switches and turnouts. 

Twentieth. Weight and character of rail. 

Twenty-first. Number of passengers carried during the vear. 

Twenty-second. Average number of passengers per trip. 


Income of Road: 
Twenty-third. Total receipts from passengers. 


Twenty-fourth. ‘Total receipts from other sources, and what 


SOUTCeS, 


Uxpenses of Operation and Maintenance of Road: 


Twenty-fifth. Amount of salaries paid to officers of the company. ‘ 
Twenty-sixth. Amount paid to employees, with the number each 

of clerks, conductors, drivers, station-keepers, and laborers. 
‘Twenty-seventh. Amount paid for taxes of all kinds and insurance. 
Twenty-eighth. Amount paid for reconstruction of, and repairs 

to, track, turnouts, and other structures. 


107 Miscellaneous: 


Twenty-ninth. Amount of dividends paid during the preceding 
year, in cash, and dividends in stock to stockholders, and percent- 
uge of each. 

Thirtieth. Increase of capital stock, if any, during the year. 
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Thirty-first. Number of persons killed or seriously injured, on 
the road during the previous year, and the causes thereof. 

Src. 23. And be it further enacted, That it shall be the duty of said 
company, when said road is completed, to have prepared tickets for 
passage on their cars, and to keep them at their office for sale by the 
package of twenty-five, or over, at the rate of twenty-five for the 
dollar. 

Approved July 1, 1864. 

Stat. Lar., 13, ch. 190, p. 526. 


Exuipsit B. 
Filed April 30, 1884. R. J. Meigs, Clerk. 


DisTRICT OF COLUMRIA 
vs. -At Law, No. 22458. 
Merrorouitan R. R. Co. ) 


‘An Act to amend an act entitled ‘An act to incorporate the Me- 
tropolitan Railroad Company in the District of Columbia, ap- 
proved July 4 1S64. ” 

Be it enacted by the Senate and House of Repre sentatives of the United 
States of America an CLongre SS (1S88¢ mbled, That section 17 of the act te 
incorporate the Metropolitan Railroad Company of the District of 
Columbia, approved July 1, 1864, be, and the same is hereby, 
ciinie nded sO as to extend the time for the completion of their rail- 
road line, except that part thereof between Seventeenth street and 
the Capitol, for one year from the passage of this act: Provided, 
howerve - That the line from Seventeenth street and the Capitol be 
completed, equipped, and running within thirty days from the pas- 
suge of this act. 

Approved January 30, 1865. 

Stat. Lar., 13, ch. 25, p. 426. 


10S Exuipit C. 
Filed April 30, 1884. R. J. Meigs, Clerk. 


District OF COLUMBIA ) 
vs, ~At Law. No. 22458. 
METROPOLITAN R. R. Co. 


“An Act to amend an act entitled ‘An aet to incorporate the Metro- 
politan Railroad Company in the District of Columbia’ ” 


Be il enacted by thre Ne nate and House of Representatives of thi lnited 
States of Ame rica rn Congre SS (S83 mbled, That un act entitled “An act to 
Incorporate the Metropolitan Railroad Company in the District of Co- 
lumbia,” approved July 1, 1864, be, and the same hereby is, amended 
as hereinafter set forth, namely, that the first section be, and hereby 
is, amended by striking out all after the words “along H street north 
to Seventeenth street west, intersecting the double track road,” and 
inserting : also, a double or single track railway, commencing at the 
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intersection of D street north and Four-and-a-half street west, along 
lour-and-a-half street west to the gate of the Arsenal; also, a double or 
single track branch railway, commencing at the intersection of Ninth 
street west and the Washington canal, along Ninth street west to M 
street north, along M street north to Twelfth street west, and along 
Twelfth street west to the Washington canal and Maryland avenue 
to the Potomac river; also, a double or single track branch railway, 
commencing at the intersection of Massachusetts avenue and H 
street north, along Massachusetts avenue to K street north, along Kk 
street north to the circle, with the privilege of extending the said 
branch road at any time along K street north to Rock creek, across 
the bridge over Rock creek to Water street, Georgetown, along Water 
street, in Georgetown, to Green street, along Green street to Gay 
street, and along (ray street and I irst street to l'ayette street, ( reorge- 
town, with the privilege of extending at any time the road now in 
operation from Seventeenth street west to the Capitol, from tne present 
terminus of said road on A street north, along A street north to 
l‘irst street east, along First street east to East Capitol street, along 

Kast Capitol street to Ninth street ‘east, along Ninth street 
109 ~=east to L street south, with the right to run public carriages 

thereon, drawn by horse power, receiving therefor a rate of 
fare not exceeding eight cents per passenger fur any distance between 
the termini of either of the said main railways, or between the 
termini of said branch railways, or between either terminus of said 
main railway and the terminus of either of said branch railways: 
Provided, That the use and maintenance of the said road shall be 
subject to the municipal regulations of the city of Washington 
within its corporate limits. 

Sec. 2. And he it further enacted. That section eight be, and hereby 
is, amended by striking out the words “five hundred thousand dol- 
lars,” and inserting the words “one million dollars:” Provided, That 
thedirectors of said Metropelitan Railroad Com pany shall have power 
to require the subscribers to the capital stock to pay the amount by 
them subseribed, at such time, in such manner, and in such install- 
ments as they may deem proper; and if any stockholders shall re- 
fuse or neglect to pay any installments, as required by a resolution 
of the board of directors, after reasonable notice of the same, the said 
board of directors may sell at publie auction, to the highest bidder, 
so many shares of said stock as shall pay said installments, (and the 
highest bidder shall be taken to be the person who offers to pur- 
chase the least number. of shares for the assessment due.) under such 
general regulations as may be adopted in the by-laws of said corpor- 
ation, or may sue for and collect the same in any court of compe- 
tent jurisdiction. 

Sec. 3. And be it further enacted, That section seventeen be, and 
hereby is, so amended as to allow the said corporation three years 
from the date of the approval of this act in which to complete the 
railways herein described and those described in the act to which 
this is an amendment. 

Sec. 4. And be it further enacted, That the twenty-second section 
be, and hereby is, amended by striking out the words “ at the rate 
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of twenty-five for one dollar” and inserting the words “at the rate of 
sixteen for the dollar. 

Sec. 5. And be it further enacted, That the provision prohibiting 
any exclusion from any car on account of color, already applicable 
to the Metropolitan railroad, is hereby extended to every other rail- 
road in the District of Columbia. 

Approved March 3, 1865. 

Stat. Lar., 15, ch. 119, p. 536. 
110 Eexuipit D. 
Filed April 50, 1884. R. J. Meigs, Clerk. 
DistRIcT OF COLUMBIA ) 
. Us. »>At Law. No. 22458. 
Merroponitan R. R. Co. 
“An Act extending the time for the completion of certain street 
railways.” 

Be at enacted by the Senate and House of Repre sentatives of the United 
States of America in Congress assembled, That section seventeen of the 
act to incorporate the Metropolitan Railroad Company, in the Dis- 
trict of Columbia, approved July 1, 1864, be, and the same is here- 
by, still further amended so as to extend the time for the completion 
of their railroad line, except that part thereof between Seventeenth 

street and the Capitol, for three years from the first day of January, 
LS6b. 

' Approved March 2, 1867. 

E Stat. Lar., 14, ch. 165, p. 440. 

it . . 

- Exuisit E, 

; Filed April 30, 1884. R. J. Meigs, Clerk. 

a District OF COLUMBIA ) 

n vs. -At Law. No. 22458. 

id Merroporitan R. R. Co. } 

T, 

1e “An Act relating to the Metropolitan Railroad Company.” 

r- : — 

ly Be it enacted by the Senate and House of Representatives of the United 

+ ’ ed ° a . a he + . 

r States of America in Congress (I8S8¢ mbled, Chat the Metropolitan Rail- 

yr- “pas 

; road Company, in the District of Columbia, be, and is hereby, 

yeC- « * 


allowed five years from and after the passage of this act for the 
il completion of its lines of street railways, authorized by the acts of 
July first, eighteen hundred and sixty-four, and March third, eigh- 


irs , , , , 
he teen hundred and sixty-five, anything contained in said act or any 
li other acts to the contrary notwithstanding. 
Approved March 3, 1869. 
ion Stat. Lar., 15, ch. 146, p. 339. 
ale 
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111 Exurpit F. 
Filed Apr. 30, 1554. R. J. Meigs, Clerk. 


District oF COLUMBIA 
Vs.  SAt Law. No. 22458. 
Metrropo.uitan R. R. Co. 


An acl making appropriations for improve ments and repairs un the Dis- 
trict of Columbia. and providing for the payment there of. Approved 
July 10, 1871. Compre hensive plan. Letter of W. D. Cassin to Hon. 
A. R. Shepherd, June 1, 1871. 

AN ACT making appropriations for improvements and repairs in the District of 
Columbia, and providing for the payment thereof. Approved July 10, 1871. 

Be it enacted by the Legislative Assembly of the District of Columbia, 
That the sum of four millions of dollars is hereby appropriated un- 
til the expiration of the first fiscal quarter after the adjournment of 
the next regular session of the Legislative Assembly, for the im- 
provement and repairs of the streets, avenues, alleys, and roads in 
the District of Columbia, and for the construction and repairs of 
sewers, bridges, and other public works therein, to be used and ex- 
pended according to the provisions of the act of Congress of the 
United States, entitled “An act to provide a government for the 
District of Columbia,” approved February twenty-one, eighteen 
hundred and seventy-one, and as fully as may be practicable and 
consistent with the public interest, in conformity with the plan of 
improvement submitted to said Legislature by the Board of Public 
Works of said District, in its communication bearing date June 
twenty, eighteen hundred and seventy-one. 

Sec. 2. And be it further enacted, That in no ease shall the said 
board enter into a contract for any work or improvement the cost 
of which shall exceed the amount estimated therefor in its afore- 
said plan, less twenty per centum of said estimates; and that no 
member of the Council or House of Delegates, or person holding 
any office of trust or profit under the District of Columbia, shall be 
pecuniarily interested, either directly or indirectly, in any such con- 
tract, and no payment shall be made on account of any contract in 

which any such person shall be so interested. 

112 Sec. 3. And be it further enacted, That the appropriation 

hereby made shall be disbursed upon warrants of said board 
upon the treasury of the aforesaid District, and in no other manner; 
and no warrant shall be drawn for any improvement or work, or 
under any contract therefor, unless the work done and accepted shall 
be at least ten per centum in excess of such warrant, except in cases 
of final settlement. 

Sec. 4. And be it further enacted, That the aforesaid four millions 
of dollars shail be paid out of the general improvement fund herein 
provided for, and be charged against the cities of Washington and 
Georgetown, and the county of Washington, in the proportion of the 
improvements which shall be made therein, and that special taxes, 
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in accordance with section thirty-seven of the organic act, shall be 
levied in sections, wards, or districts of Washington, Creorgetown, 
and the county of Washington, to pay the cost of the particular local 
improvements which may be made therein, according to the plan of 
the Board of Public Works aforesaid. 

Src. 5. And be it further enacted, That to enable the Board of Publie 
Works to commence and proceed immediately, and until the expira- 
tion of the first fiscal quarter after the adjournment ofthe next regular 
session of the Legislative Assembly, with the improvements and 
work hereinbefore mentioned, as hereinbefore provided, the Governor 
is authorized and empowered, in behalf of the District of Columbia, 
to issue, or cause to be issued, registered or coupon bonds, designated 
on their faces “permanent improvement bonds,” to an amount not 
exceeding four millions of dollars, one million and one-half of which 
may be sold during the year one thousand eight hundred and seventy- 
one, and two millions and one-half during the period ensuing be- 
tween the first duvy of January, one thousand eight hundred and 
seventy-two, and the expiration of the first fiseal quarter after the 
adjournment of the next regular session of the Legislative Assembly 
ais before said, in denominations of fifty, one hundred, tive hundred, 
and one thousand dollars; the said bonds to be payable within 
twenty years from the date of their issue, and to bear interest, 
payable semi-annually, at the rate of seven per centum per annum. 
And for the punctual payment of the interest, and the redemption 
as herein provided, the faith of the government of the District of 
Columbia is hereby pledged 

Sec. 6. And be it further enacted, That the bonds issued in 
115 pursuance of this act shall be signed by the Governor, coun- 
tersigned by the secretary of the District, and tested by the 
seal of the District, and shall also be countersigned by the COM) })- 
troller; and said comptroller shall charge to said board the proceeds 
of the bonds so issued, and shall keep a record of all bonds issued 
under this act, the date of issue and their amount; and all sales 
thereof shall be made by the Governor, and the proceeds of such 
sales shall be deposited in the treasury of the District, and drawn 
out as herein provided; and neither the said comptroller nor any 
other officer to whom the custody of said bonds may be entrusted 
shall issue any one or more thereof, or permit any one or more of 
them to go out of his possession, except for the purpose and in ac- 
cordance with the provisions of this act: Provided, That no greater 
quantity of said bonds shall be signed or prepared for issue than is 
required for the purposes ot this act: And provided further. That 
the officer in whose custody such bonds are placed shall give such 
security for their safe keeping as may be required by the Crovernor, 
and he shall make full report from time to time to the Legislative 
Assembly, showing the amount of sales, and the proceeds thereof, 
as well as the amount of interest that shall have accrued or have 
been paid on account thereof. 

sec. 7. And be it further enacted, That in order to provide for the 
payment of the interest and the gradual redemption of the bonds 
herein authorized, a sum sufficient therefor shall be annually levied 
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and collected upon the assessed value of property, respectively, in 
the cities of Washington and Georgetown, and the county of Wash- 
ington, in the proportion of the improvements which shall be made 
therein; which sum shall be applied exclusively to the payment of 
the interest and the redemption of said bonds in the respective pro- 
portion as above prescribed. 

Sec. 8. And he it further enacted, That any officer of this govern- 
ment, or any fiduciary agent or employé thereof, who shall appro- 
priate or apply, or in any manner consent, aid, or assist in appropri- 
ating and applying, by the drawing, signing, or payment of any 
check, warrant, or otherwise, any portion of any money provided 
for the redemption of the bonds aforesaid, or for the payment of the 
interest thereon, or who shall direct or use any money belonging 
to the improvement fund for any other purpose than those for 

which the fund was created, shall be deemed to be guilty of 
114. a misdemeanor, and on conviction thereof, before a court of 

competent jurisdiction, shall be subject toa penalty of not less 
than five hundred dollars nor more than one thousand dollars, and 
imprisonment for a term of not less than three nor more than twelve 
months. , 

Src. 9. And be it further enacted, That in view of the emergency 
arising from the necessity for the improvement and repair of the 
streets, avenues, alleys, sewers, roads, and bridges in the District of 
Columbia, this act shall take effect immediately upon its passage. 


Approved July 10, 1871. 


“ COMPREHENSIVE PLAN.” 
70 the Council of the District of Columbia : 


[In compliance with a resolution adopted by your honorable body 
on the 16th instant, the Board of Publie Works has the honor to 
transmit a statement of the improvements which it recommends 
and the estimated cost thereof, and to submit, for your consideration, 
a bill providing the necessary means for the execution of the work. 

The statement, it will be seen, contemplates, permanent improve- 
ments in every portion of the District of Columbia, and comprises 
almost every street and avenue in the cities of Washington and 
Georgetown, as well as all the roads in the county. It provides for 
the improvement of the streets in the central part of Washington, 
by lessening the width of the carriageways, and paving and sewer- 
ing them, and also embraces the building of a main sewer from 
Kighth street northwest to Rock creek ; the sewerage of the valley 
of the Tiber, and the paving and macadamizing of a large number 
of streets in the less thickly populated sections of the city. It is 
estimated that four million three hundred and fifty-eight thousand 
five hundred and ninety-eight dollars ($4,358.598) will be the pro- 
portion of the expense to be borne by the treasury of the District in 
making these improvements, and as, in the opinion of the Board, 
that amount will be sufficient to complete them, the necessity of 
annual appropriations, so far as the prosecution of these works is 
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concerned, will be obviated by the passage of the bill herein respect- 
fully reeommended. 

115 Were it required that this seemingly large amount should 
be paid within a single year, grave apprehensions might 


justly arise as to the ability of the people to meet so heavy a burden. 


[t is, however, proposed in the bill that the money shall be raised 
by a loan extending over a period of twenty years, and it will be 
found to contain careful provision both for the payment of the in- 
terest and the extinguishment of the debt. It is believed by the 
Board that should the bill become a law, and proper measures be 
taken to protect our credit, there will be no difficulty in disposing, 
at a satisfactory rate, of the bonds which it is proposed to issue. 

The aggregate of the accompanying statement may at first appear 
extravagant, but it should be remembered that in Washington 
alone the city’s proportion of the work done upon the streets during 
the past two years reached nearly a million and a half of dollars. 
To dispel any suspicion of extravagance in its views or aims, the 
Board need only invite a comparison of the work accomplished 
within that time, at so heavy an outlay, with the comprehensive 
plan of improvements which it proposes to inaugurate and complete 
within the limit of the estimates. 

It is perhaps proper to explain, in this connection, that these es- 
timates are based upon the average rates paid for similar improve- 
ments by the city of Washington, less twenty per cent. deducted in 
view of the plan proposed by the Board to pay eash for all work 
that may be done under its direction. It was, to a great extent, 
customary, under the old system, to commence and complete an 
improvement in advance of any arrangement for the payment of 
the cost. Contractors were compelled to consider this fact, and also 
that, as the corporation was rarely in funds to meet its obligations, 
the assessments, when made, would not yield more than eighty cents 
on the dollar. ‘To meet this condition of affairs they generally 
added to their estimates twenty per cent. 

Another objectionable practice which, in some instances, pre- 
vailed prior to the organization of a government for the District was 
that of excessive measurements in computing the amount of work 
done. This will be prevented by the establishment, in advance, of 
the exact quantities of each kind of work to be executed; and thus, 
when a eontract is entered into, the entire amount to be pr aid can be 


specifically determined. No increase can thereafter be al- 
116 lowed, as by the terms of the organic act even the Legisla- 


tive Assembly is prohibited, after a contract has been made, 
from granting or authorizing “ extra allowance” or “compensation” 
LO the contractor. 

Heretofore no improvement made could be considered a per- 
Inanency ; and in numerous instances property asse ssed for work 
which it was supposed woul ac complish the object desire d. has, in 
a short time, been reassessed to remedy some real or fancied detect 
in the plans first executed. ‘The system adopted by the Board eon- 
templates that a street having once been improved, the property- 


— | 


‘ 


S rHE METROPOLITAN RAILROAD COMPANY VS. 


holder will not be required to meet another assessment for that 
particular object, and that the only expense thereafter will be for 
ordinary repairs that may, from time to time, become necessary. 

It will be seen, upon examination, that the statement embraces a 
‘thorough system of improvements, which may require years for 
completion. The Board is of the opinion that the interests of the 
District imperatively require that the necessary appropriations 
should at once be granted, in order that operations may be com- 
menced without delay. Contracts for material can then be so 
regulated as to thwart monopolies and improper combinations, and 
the projected improvements may be prosecuted in such connection, 
the one with the other, as to accomplish the largest results for the 
least outlay. 

Under the municipal governments heretofore existing about three 
hundred thousand dollars were yearly collected and expended as 
ward and county funds, for casual repairs and local improvements, 
and, in addition, a large amount was collected and applied from the 
general fund. The plan of the Board contemplates the completion 
of a grand systen of improvements, without one dollar of increased 
tax upon the property-holders of the District. Indeed, the amount 
of taxation necessary to pay the interest upon the proposed bonded 
debt, and to provide a sinking fund for the extinguishment of the 
principal, will not cost annually the sum heretofore expended as 
ward and county funds for mere casual repairs, and which, as thus 
applied, was virtually thrown away. es 

Regarding the effect of this plan upon the general taxes of the 
District, the Board respectfully submits that to pay the interest on 

$4,858,598 in bonds will require in currency $305,101.86. 
117 Add the estimated premium on gold for the next one or two 

years, at ten per cent., and the amount required to pay the in- 
terest will be $355,611.86. An addition of three per cent. on the 
principal, in currency, (which will be more than sufficient to retire 
the gold bonds,) gives $466,568 as the amount which will have to be 
raised by taxation to meet yearly the interest and principal of the 
proposed loan. Of course, with each year the debt will decrease, 
and ina brief period the rate of taxation will be much less than 
that stated 

The board is satisfied, upon careful consideration, that, as a rule, 
the value of property in the District will not warrant the general 
introduction of wood or other expensive pavements, and that, if at 
all used, they should be confined to a few of the principal avenues 
of communication. It is believed that road-beds of stone, more 
durable and equally free from dust and mud, ean be constructed at 
less cost than has usually been paid for the most ordinary kind of 
stone pavements. : 

The Board begs to state, in conclusion, that a thorough investiga- 
tion of the subject convinces it that sound policy demands the im- 
mediate Inauguration of a comprehensive and stable system of im- 
provements, and that if its recommendations should be adopted by 
the Legislative Assembly, property will be enhanced in value to an 
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extent that will more than meet the expenses to be incurred, the 
seat of the National Government be rendered attractive to the people, 
and the proportionate rate of taxation be largely reduced, as com- 
pared with that which has heretofore prevailed. 


WasHInaTon, D. C., June 20, 1871. 
H. D. COOKE. 


JAMES A. MAGRUDER. 
ALEX. R. SHEPHERD. 
A. B. MULLET. 
Ss. P. BROWN. 
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| street north, between Fourth street West and 


TENET éiicns demeemenneeabennes aii dieiiaeania saat 
I street north, between Seventh street ea-t and 
Kastern Boundary etnnnnianaicaumneineunianians 


] street south, hetween \ irginin avenue ana 
Seventh street east and Georgia avenue ana 


Fighth afreet @ust eeccceeee TTT TT TT Te os eeeeeees 
I street south, between Four anda half street 

west and New Jersey AVENUE ...... .....ceeeeceeees " 
K street north, between Fourth and Twelfth 

BEFOCSTR WER... cccoccesccccce cocccccsccescccsccesccccesees 


westand New Hampshire avenue.......... 
K street north, between Circle and Rock creek 
bridge ..... eek ee sineiiliaiaita tated 
K street north, from Seventh street west to 
K street south, between Ninth and Elevent! 
sfreets east seeds tiene Sekebs teens CbnRREN bs Segneetenees 
K street south, between Four and-a half street 
west and Canal ea 
l, street north, between I 


(ee eee eee seen eee 


PT RIL LET LTE 


fourth streets west sonensews 
lL, street north, between Twentieth and Twenty- 


‘veer 


I, street south, between Ninth and Eleventh 
atreets east - 90000+ en0eee coeeeeoes senens 
lL, street south, beween New Jersey avenue 
and South Carolina avenue sameness 
For construction of sewers to drain G, H, | 
and K streets south, between Third street 
west and James cree k : - eecoceeces 
Vi street north, hetween Fifteenth street west 
and Rock creek ninpeniiiieiiinimeiunaitaaeeith : , 
For paving and sewering M streets north, 
between New York avenue and Vermont 
AaAventie 


M street south, between Fourth and Tenth 
etreets enst peeeces cecncesecoeoeseoseoooeos e000e0s 

M street sonth, between Third and Seventh 
streets west... 


N street north, between Fourth and Fifteenth 


N street north, between Rhode Island avenue 
and Twenty fifth street west sii 
N street 1 orth, between Fiftee« nth street west 
N street so ith, between Ninth street east and 
Kieventh street east, grading, graveling, 


© street north, between Tenth street west and 
Vermont avenue, and New Hampshire ave- 
nue and Twenty-second street west oc ceececees cee 

© street north, between Fifteenth street west 
and Seventeenth street west, for repairing, 
extending, improving, &c 
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THE DISTRICT OF COLUMBIA. 


vard. 


Cobble stone 


Macadamizing, $1 


ny ion Sealy 


a Ac Be 


n Sewers Brick pavement. pavement Wood pavement. Total. 

Z 

x 

b via ineal feet Sq e wards Square yards Squa vard 
sone ne ak, a ee eee enseeiecnmiseeeetanimtnens ii ial $1950 
eseces EE UNCUT ceneniscelentinniaieiniiiinaii aii 6 O00 
FOL S34. ROE suatieatessssedbonssteoesets eeccees occceee Oreeeseceesees eceeecesese! coccce cones 050 
" 

ceccecees eeee ee ecceses CO SOSCOOEEOE 0068 seeeee cooes 980 00ee conces ooeces coeeeeee 6,100 
wrTTIT TT TTT secesce eee eeeceeeoee.o 40 
sooeensoce eecces : paeonenes seeee eeheieseooes wo 
, Mame = awe - 
. . eaveeceeses SSCuRRE <ennnd GEseEs tecesneenesnseenedl sebeesie eamssmain ROO 
5,2), at $5, 26,000......... I sermrn iin onsininiiiciaiiiiiiaslatiaasins ciciihateadiasaiaiaias 26,000 
ovccce *eeese oeercoces! coosee Coe eeeeseressoeses teeeeers eteves 7.000 
EE a 6,800, at $1, $6800 suendecunmennnentones sente senien 6,800) 
Le ee wT TrLiL tit tite . weee OOOO soreeeseces -SOSCeCSCeseses cee (e060 0es SM) 
17,283 17.25) 4,100, at $ on Bee, 6 TWC., OB. 1GD) ncccccccccceses ssvebiicocease HO Se 
PRLLL PRL. 000 eecceens ooeces LO), at Toe a Bist tpniesitieiaet intent 19.320 
pencocces| cecxseeesesel sannenen peeeceesenes seneee SKM) al $2, $16,000 22 (4m) 
aimee O.000 at $7, 6a.000 asians ence cones 63.000 
ecesece o. eeece 2.100, al s]. fee OR AI MRE NN sea 2.100 
neces eee ecoeses . — peeccesese 60) 
yy MY 227 S752, at $5, 43,60 2,910, at T0e., 2507 81370 
LLL TALL. , 150. at &%, LST Ene mmn EME TL er Y 920 
o eeeee ceoeeces . ceccese ooecce Seerecseceeses i uM 
4 AM), at Ss. n” O08 eececcesecoecseooosooses 2h te 
eeccee L000, at $l, 1,000) 1eeeseees eee ALLL 
a a 6,000, at $1. 6000) Pes ou” ieandaiien , 6,000 
11,0090, at $5, 55,00 pueseeel ensscbennene soneerrees Wh MWD 
SE RLLL 4.000 LLOOO, at $5, na GO ,0000) 
ro See a a ne eoecees 1.324 
teeees cocereees eeeens . 20sec ceccecees 15,000) 
paeceonensocencess cece: | coccenenseneconnecensnssceoees! cocceeennnseeoeennnenenns scenes: seseees $280 
21,414 Bedeee, CR GEG, GABOG .ncececcccececeen Fo YO, 0 TOo14 
9,5), al $5, ewUW .cocecspscccccceseccscosescose! eoccccoousones ‘ , _— 19,000) 
900eee ceoceees secceces nis nein 19°25 
SROmNeneHl aseesenene Linewimendes neieniiemen : sthenehenpondatinins camiengusndnens 3.500 
$150, at $A MYT) —o secenant noemeosns 20.75) 
secece SeqnsEe: Cooceesencscone cesses feoccnennecencnsese+eoeees ecese sccnscoqoees suslesnsesentineetient 10 
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= ae Se we 
123 Designation - = > +e) “es | 
he ~ . - = — 
sau | Se¢ =: s= | 
~~. = += @ : be 
Sse we © PD = & = 
_7 
Feet Yards. V'ds. Feet 
P street north, between Ninth street west and 
T'wenty-seeond street west..... snaauendebsed dass. Hxdeieens paentseel deena oo woe!) SUN $5000) peseenedl «etek us 
P street north, between Ninth street west and ' 
‘Twenty second street west peach eseteeusannintanene 3,214) $1 GOO)... .ccvee ee a Sn $3,200 $3,200) 
laving and sewering alleys in squares 446, 447, 
14s, hetween M and P streets north and Sixth 
ind Seventh streets WeSt...........cesees: $6000000) catnnosce peceses tncesseenes teeeneenene pecesece! eaenen seeooece 
() street north, between Tenth and Twenty- 
second streets west geeesetl ceseonens socccees |+ceeoese EE LA LS Mee 
() street north, between Seventh and Four- 
teenth BStTE@ts WEst......cccccccccecrsccesccccers peeses cumaesl weneeias / 16,700 $2,505 3,500 a 
R street north, between Vermont avenue and 
puindary . ii ileal iis nsiecndecneeaiiaadieiiiiieeaieai seenes Laebenesentenovatines naceonennt pecceses lococceees saneans Wineseeene 
K street north, between Fourteenth street east 
and kastern Koundar’s peeonsoe eneees ; 4.8 2 4H 32,71" $005 25,008) 7,000) 4.980) $80) 
i ~freet north. rnetween Seventh street east and 
First street east ee stiecene: énmnnien eesenecelseocceses genendelseeoness — 
S street north. from Ko indary street to Bound 
ary street 9000006 coscooenneooonss peoces Le en eT Hae peceeeces| cooceces 20ecscee! -coeeces 
I «treet north, from Seventeenth street west to 
Nineteenth street west , : PS ES KT Nn seocess ot 8000s | seocesees 9ecenee!] coscosese 
T street north, from Seventh street west to 
Fourteenth street west > enenenea ; ~~ seceee 17.000) 2,550) ee ae eeeecee » 
| treet north, from Eighth street east and 
Fast Boundary a Ae peonenens a POO TN eee 
| street north, trom Boundary street to Bound ’ 
ary street pe eecnscesosocsoscocoscoeooenes reccecces a Se soos] 31,000) 3.720) 20,000) 5,000)... .000..|coccces 
VY street north, from Vermont avenue to 
Boundary intiealatinaiineiaiaiaaia — oveelecccccecs|cocccescs| BE OGN 3,000 20,00) 5,000 
W street north, from Boundary street to Bound. 
LE nee seeeeues NS ET Some 31,000) 3,720 20.000) 5,000 000... . 
boundary street, from Ninth street west to 
iwentv seeond street west, from grading and 
maeadamizing from DP street bridge to Bla 
densburg road........ 0 em Le eT sebenenentccdesnses looesesseeetoceesonns : poucees _ 
Continuation of sewer in © street north, be- 
tween Second street east and New Jersey 
avenue: along said avenue to EF street south, 
und along bk street south to the canal 2c00*! seoceeces peccceclocoocecses eeccce! seecocees e00ee! seccecee 
Main sewer, commencing at Boundary street 
and Eighth street west, running along Fighth ‘ 
street west to T street north: along T street 
north to New Hampshire avenue; southwest- 
erly along New Hampshire avenue to Eight 
eenth street west: thence along Eighteenth . 
street west to Massachusetts avenue: thence 
“vith with said avenue to Sixteenth street 
west: thence along Sixteenth west to l_street ° 
thenee along L, street to neat lbwenty second 
street west: thence in a direct line along the 
course of the Slash Run to Rock Cree an ee Lee eee a ee NNO TN 
Main sewer, sixth ward; commencing at Ninth 
treet east and South Corolina avenue, run- ‘ 
ning along said avenue to EKighth street 
south: thenee along said street to E street 
~onith: thenee along said street to Seventh 
ireet e@ast thence along said street to M 
reet south: and west along M street to the 
rivel seee pes , Seeeseeceeosoces eeee Seeece | See eeoeee! cooccecces | See eeCece eeeeees cece ¥ 
(‘onstructing sewer of similar dimensions from i a ee 
Pennsvivania avenue along the Tiber valley 
to Gales’s with lateral branch to old St, Pat- 
PRT OR, BORE cccccecccece cove. ceccnesecssoocsste ee ocee a ee eecces 
First street west ssieshianiouadiimedialiniiiid AiMt ont i Riniiaaie!E ntiiaanil eae SAMOS SPUR aR saad 
pieeh atemeeh anak. lunkmenm Tt aianeh Aeon ny naan ee secs sees 
(jeorgia avenue naoenne paenanneeiiaiiion spines amnion $2) «66.300 20.000 5.000. = 
First street east, between Dand H streets north Lum 7) 14,000 2.100 31,000) 7.750 PL ee Pe 
Second street west coccccces ° See0cesee! -c060e00- | coocccsces looeccoccs SO0SeC00s! seeeesge: | secescces cose sees 
Second street east. between A street north and 
RE Nee eee: ee ee ove 
Third street west, between G and N streets ie sae 
south. = GRASS ne HS antes ssccccees| 19,000; 2,850) 18,700) 4.675) .......00\ .ccceee ' 


a North Carolina avenue to A street north. b A to F street north. ‘ 
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we 
wt 
—e 
~$ ~ : Cobhle-stone 
he Sewers, brick pavement splint :, 
== ; Pavement. Wood pavement. Total. 
— lw 
~@ 
=< 
2% 
_— — 
-. 
V'ds Lineal Feet “quare Yards Square Yards Square Yards Tota 
pouoane 11,400, at $5, $57,000 2 
’ +e Sol 
66.181 $66.18] 
1S] 966,181 socccese: cesses) FUORI 
LO 00) 
See SEG cncesccccescnasenmncenttinenibiliniaananns 9,250) 
pacceeses| coccee cocces! coococesoooceseces 3.380 
10.700, at $5 SL 7. 
. ad es eer ee tT Pe Pee eee Pe) ae ) ** ** dc Me 
pecees 17), at T0e., $1,100 D5 
S daly at $5, $2. abe e* 4“) rid. 
seoonenee 10,250, at $5, 81,25 81.250 
» 
2.700), at $5, 13, a : : ining www) 
: * 
eon) 
en, Soon aie 1,400, at $5, as niuanadinies - - — 7.000) 


eevee : 0,180, at $5, 45,90") ** eee . . . : ** ° e* Sov 


cco | B40R, OBER. SRMUD ...ccccocces sintieniniiniintienta _ vent $0.7 


ti 
5,200, at $5, 2H uM seenouene 0) 
veeee eeeeeee ol , -_ 
ica TJs 00m) LIALLIR at &, LAL Lee siesta eeeees FELL 
2.71), at Bo, Zien ; - 100 
j 
: 
! ‘ 1) SA, Mee A e 
eeeceees 970, at Fo, Sus,: rm IM) 


— ' oe 4,331, at S12, W772. sentnnas P| 
11.000) at B60, 660K oe TLL 

oe 4.0000, at S5, Diswe... — on oo 

Aa 4000, at $5. 20000) ; ee vO at 70, wa ‘siiiaieae ‘ ww 
3,000, at $5, 150m : , nae — 15,000 

cl S44, at $5, | By peoeces neues sescos , pes 16,745 


Fk to | street north. 
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1245 Designation 


Third street east, between E street north, to 
the Boundary. pusescocnnes- eonegndsuccoooosepoceses 
Fourth street west, between ly) and N streets 
north.. pdinpeaneoneudnebensennnee spennnnecnaeuseinesese 
Fourth stre et “east, between M and N streets 
WINER... .ccnnsenceinnennecounensennnaneenaentenenossomnes : 
Fourth street east, between East Capitol and E 
ES RE, ..ocensn ekenimsnnimnsnnenseneeniediiiindl 
Fourth street e ast. belwe en bk stre et north and 
, EN. ccntns sendin eremmmnieenen iin 
Fourth street east, between Kand E streets 

ii iicinaisiealitiaaiiaadli neat uesinel 
Fourth street east, be twe: en M street south and 
(;eorgia avenue, setting curbstones, repair 
ing fouotwalks, &c.. ...... pecnesabcoseeneosatensienseen 
Fourth street cast, between Mat vi: und aventie 
and H street north, setting eaatemineten. re. 
pairing footwalks, &c......... soninicinneinen : 
Fifth street west, between G and M streets 
north .. alae al ileeacieel nidiiaceaniais 
Fifth stre etea t. between K and M atre eta south 
Fifth street east, between East Capitol and Ek 
IE TREE. cnncocnorcncssinnebiiinns nuinemnieniiabenendins 
Four-and a-half street west, from ‘anal to 
ERSTE a TRE aE DEN TE enn UO 
Sixth street west, from ¢ ‘anal to N street ‘south 
Sixth street east, from bh street south to the 
TU UEE 600006 006000005000 600000000 400005 500000 0860s 660+ 06 00800+ 08606 
Sixth street cast, betwee ent and I stre ets south, 
_ pettennsgialalipibti brick pavements, gutters 
Sixth street e AS between East Capltol and EF 
PEPER DEED cccncccssdensscdoseeinens saeee seenesemenesenes 
Sixth street east, between EF street north and 
SUD TOGUNIGIRET cesne-co enccnnnscrcceversstansnsmnennteeenneonn 
Seventh street west, hetwee: n Ml street north 
BE CRO TOM Penovcssnscccccccsse coconescnotein 
Seventh street we-f, between L street north 
RE CRO TUG ccoccsccessainns tenmncbadeatinetsers 
Seventh street west, from 4 street south tothe 
ND cnncntiiiidiiaittinteteidini seit ilies 
Seventh stre . ot east. be twe en ‘H -treet north ‘and 
moe ona | which ineludes sidewalks, ages 
ling, &ec., to Deafand Dumb Asylum.. — 
leimhth stre e - west, between Pe nnsvivs ania ave 
nue and N street north. , 
Fighth street west, between " xtree ’ ‘south # Ane id 
the rive seceen cocmesn sibnbebdeennebendiiniagl 
Ninth tre et we ext. from the rive rtothe BR ound- 
ary, all portions not already seweres lensoess 
Ninth street west, from divhonsnmnciciegeescne avenue 
to N street north.... sonneentibainan 
\ ith street e ist, he: ‘tween M and N at 1eets 
south, grading, gravelling, brick pavement, 


MC. .ccotsess 9 o00ese See Soeens ebeeeeens co cccosee: 
Ninth street east, between Fast Capitol ‘and E 
<treets south 
lenth street west, between Canal and N street 
north 
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Tenth street west between N street north an: i 
RRR RE a ON A ET Tee eI 
Tenth street east, be tween [ street south and 
N street south, brick pavement, gr: = 
Te, sctiiiee esncenes dip kb indtinias minaneinieniiied bane 
Tenth street east, between East | ( “apitol ‘and E 
I Oe einen eters itn eis 
Eleventh street west, between Canal and N 
POSS BG Cee scccnsnscecetess -sechecncennekssanenstbines -csens 
Kleventh street west, be ‘tween 6 street south 
Ee Pe ne a ee OT ee 
Eleventh street west, between N <tre et north 
and toundary iii sobnetieebebasbenennnn 
Eleventh street east, brick pavement from Q 
street to Navy-vard bridge... ; 
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THE DISTRICT OF COLUMBIA. Si 
2d 
— 
S t& 
26 @=6@ 
N 
= oO , , 
= Sewers Brick | ment Cubbie-stone Wood 
= = , iS, Tit pavement, OOn vf ‘men i 
2 i pavement. pavement. | Total. 
— 7m 
Fa 
= —_ 
_— 
o. 
Vids Lineal feet 5 is rds Square vards Square yards 
panuseshooninns . GG, at $, B2,800 satel .. 839.275 
ZO S200) 2 400). at $5, PALL . 2.700), at 70e., $1.8) £5,800 
ee seee 1) 
COCOEOEO* seeeeeeeeees seneeesoeoes . toeceees wel 
eneeeese |ccoceseoees a nee seat ‘niiaiauaied pam wi 
i cisiiiaitalait YO FS SS 6 aaa setiiiiainliinaeiii a a alle es 
ANE Ee LIEN TT Ee 0000000 * C0000 s C000C* | oo eeecseceeseeons sesees « siiccielisieimtidaiasiaialian siaiiiaioaiil LLL 
beceded sedenseenesnnesl ceooenseeeeeoonnenensenséteettpcetainanes 6.700 
> 
12.0), 12.000 2400 at B5, 12.008 seiiidiaeiins LAO, at THe, 1,00 reer 
6000006) cocceeeseoes | coese wTTeTTTT TTT TTTITTLE TLL TTT TTT LLL Le Le PO 
COOSCECES ceesereeses ceecccsoroceoooses ces eee eosnnnseesooeneseeenst “ odiminnie L100 
asinisiioaalia id , , BALLS at $5, 65 000) siaiiimciiees . pee ee Sa LAT LLP at $.. LOT 2) 166.200) 
24 tht 24 the ALS (nn), at $5, ff ae 70, at 70e., pa cleatati eae 116,609 
ALL. 10,000) peccees peee _ os , ; , nendicmiieniieiiia ; URLLE 
$60000l cosccecoeeeeeoese eneeoe conse: 1 coeoeeees 5 On 
a nn 1100 
on sanitianendiel eoneee 144) 
sonenn , 5,000, at $5, 33,000 OO ETN MEER N IEE nS Se ee ow. | 2b,000 
sebesetdl scendsosiuld simiebnienmneebiinitineme : 4.900), at 70e., 17,40m 17,450 
seine 18,600, at $5, 93,000 ara 21,194, at $4, 92.77+ 185.776 
siete mepenemiiuminens ww 
L8,(4M) 1S(e) 600, at 55. BDO ...cccces ree) —ns F 
— 6,800, at $5, 34,000 a ee vsnteate - 5,000 
pay: 13.000, at $5, 65,000 65.000 
ALLL ne EE ee 8 (Hw) 
on _ , - penubiee eauminine paoecest speodsenmeibantiios 9,100 
RN NE RE ee a a a i », 100 
17,000 «(17,000 «4.100, at $5, 2500 | “a 2.700, at 70e., 1,800 nec ettanocnansetiotin 51,240 
ee intiinee , nneeneiieiieliiiites * | 50,900 
simi aailie 7,009 
penees , apennsist castneneaiiiie pusenneesbubdine lccosmebnainienetete ».475 
_ ‘ = , 
21 21 000) 7,000, at $5, > ALL . . 2,500, at se ’ 1, lt eeeneee Hh,! v 
. - ‘ ) wt) 
elas vececeseee 4,800, at $5, 24,000 sistent ics aes ee 
2 ws * (he) 
eocereese| sccescccces) UO SOD, OS GB, SB_ODD ....c.c0e cocccee- cvess a Sen —- siabehenmengeee sondnancsesl ~ 
sisieisinaiiaintiiinines Veniaisibihtaaianaiiilesiieaitdiiase 100 


f Grading and gravelling. g Stone paving. h Between river and Boundary. 


sf THE METROPOLITAN 


127 Designation 


Eleventh street east, between East Capitol and 


NT ee iid ennonneeeniainmienen 


Twelfth street west, between Canal ‘and kK 


EE, TER. ccmunncecies seenesesiabeiiaesainnnans secces 


Tweltth street west. betwee n b stre et south 
a sietashiniansiii iia illic 
Twelfth street west, between N street north 
and Boundary........ peunsanescenenes sane 
Twelfth street east, grading. graveling, brick 
pavement, gutters, &c., trom E street south 
Virginia avenue...... napossensnasennabeabedbmneiiie 
Thirteenth street west, between Canal and N 


streets north ......... saeicaicaststinsiaincnieiiaall teiilimieaieainaiaaaiinad 


Thirteenth street we st. - between N stre et north 


ind Boundary.. ....... iain iia alia aia a 


Phirteenth street east, bri k pavement. &c., 
hetween EF street south and Pennsylvania 
ivenue: same between I street and Virginia 
avenue, With vyrading and graveiing between 


EK street and Virginia avenue ......... RD eet ee 


fhirteenth street east, hetween kast _— 
ine Te COE... ci ccndsnsssneenind eneedianines 
Thirteen and-a half street west, be twe en Can; al 


«treet and Pennsvivania BY SIPS cocecccce cocoscoceses 


fourteenth street west, between Rhode Island 
avenue and D sti 
Fourteenth street east, grading, 1 aveling. 
brick pavement, both sides, between E and 


is Se I cis icin ceteiiniinbininan 


Fourt nth street west. between H street north 


and KBoundars = inimical ial a calli emeeunaane 
Fifteenth street west, between. r anal and N 
etreet morth (9) ...cece. passin sec onoseenta «enuesene 


Fifteenth street west, between N stre et ‘north 
and Boundar’s pebenbsebesbentesaeces senebavenns dennte 
Fifteenth street east, between North Carolina 

avenne® and Benning’s Bridge road peccccceceses 
Sixteeoth street west, between K street and 


Boundary siiidiiaaiiaies maaan eeescacitiialaniaieiimaeaiiia tautaaitnail 


Seyenteenth street west between “M: assachu 
setts ayentiie 


Seventeenth st eet west, between L street north 
DEO OO Pe coenanccncecens cove. ecnncenseesenee : 
Kighteenth street we be tween L street and 


Massachusetts avenue and © street and 
I 


Eighteenth street west, between K street and 
’ anal . O66 6+ OOOS SOS OSOOSO CSCC OCSS 8600606 


Nineteenth street west, between ¢ onnectic ut 


ivenne and Boundary and lL and I, streets.... 
Nineteenth street west, between K street and 
} 


hwentieth street Wwe st. betwe nN | street and 
New Hampshire avenue and Boundary .......... 


lwentieth street west, between K street and 
(‘anal... bOOOs 006000 600000 Ceesoeeeeoonseoceecesoeeoonnencoooesoes " 


‘Twenty-first street west, between | stre e r north 
and bk uindary seesoces . ; pesee TTTTTT TT TT te 
iwenty-ftirst -tree t west, between K streets and 
lwentv-second street west, between K and © 
«treets north - 960 eedoesepecoeenseseeeseceeeeseses Gneete 
iwenty- third street we sat. he (wee n ‘Pennsyl- 
Vania avenue and Connecticut avennue........... 
Twenty fourth street west, between Pennayl- 
vania avenue and Rock creek (between land 
kK sts.) 
bwenty fifth street west. he twee n Pennsylvania 
avenue and Rock creek (between M street 
and Potomac) .......... » eoce+enecesese cocooens eecee cecee 
North Capitol -treet, between HK and i ‘streets 


orth Capito street, “between E street north 


oo Boundary hieinsiiiin saietiettilinatiiteiiidie ns 


a East Capitol to I street 


wy 
lineal 
»cents 


7 
wd 


~ 


cents per 


foot. 
Graveling, 
cents p 


rutter-stone, 


(rrading, 


~~ 
~ 
~ 


DOE CIE sccnncenisctene setannnninn 


1G DORMGRET nccnccemmeccccenssnssecsnen 


CCC OEE EERE EEE Cee eee ee Oe eee 


VS. 


per cubie yard. 


$3,250) 


ee seeses 
. 

eecccece 

‘oe oe eeeses 
oceses 

eeecocees 
eecese 

(, “7. of 
»~ 


*eeeeee 


eee eee 


eee eee 


4,75 


‘ee eeere 


#eeeeee 


— 
- wht) 


7 
’ 
1m , 


eee eeeeee 


e 
ad iw 
me 
ee eters 


> (un) 
=) 


eeeeeee 


‘sp = " 
gin 


74,000) 18,500 


ee eeere 


b Except where sewered and | pay od 


per 


Curbing, $1 
lineal foot. 


eee ° 
‘ 
Z1Line 


eee eeeee 


eee eeeee 


eee eeeee 


Fee eeeee 


eee ee eee 


THE 


' 
; 


—— 

i £4 

i 
SS be 
™“ 

ow “, 
= = -ewers, Kri 
— = 
= F 
~— 

a ~ 
.- © 
am 
~ 

- 


Li i¢ t/ feel 


b P * ; 
abhor, at $5, S54.60% 
) $21,000 2.600, at $5, 13,00 
14,000 4.800, at 85, 24.00% 
1000, al Ss. 19 50m) 
>) (wi 
ai 
. 1) at $5, $2.4 yf 
S iuu >” , 
, yas | | at > em SRL. 
50, at s5. TO 
‘, iwi 5+ & ) 
zl, 1400, at $5, 22,008 
11.650. at @ 7 a 
ath? . ws — 
8,500, at $5, 42,506 
- m —> = 
see 4 ne. al ba . dare i oF 
e ~~ —_ 
8,1 ¥), at ws 0), 4 
eee srr at 5. 27.3 yf 
— 00, at S85, 46,50" 
~ LP at Ss. 4° ; 


} J), at 5. 4, (Me 
4 LLP at $5, 17 Sn 
0 yi. at $5. 18.2 j 
400, at $, 17,000 


, a re) at 


4 


LT (me, at 


12— 


ean T 


DISTRICT 


. 


OF COLUMBIA, 


{ oh} le ~t ne 


pavement. 


K pavement Wood pavement rotal. 


a 


coecccece $39,050 
19,771 


SOM) 
> 


: ww 49,500 


Sas} “? 
ee a 'é 


~ 
*eeeeere . ** 17,100 


eecocses 


19,281 


=e 
EL 


21,000 


5,000, at $4, 220.000 


= 


Zain 
tet}. 58,280 


eeeeee 


TTT Pee ee 


PLL 
7) 
sneenees 300 


LLL 


IT 


Linn 
my 


eeeee 


"iw 


ther improvements 


aero cet Bt i : aE a ty 


ae 


90) THE METROPOLITAN 


129 Designation 


East Capitol street, between First street east 
and Lincoln square panneeananes 

New York avenue, between Fourth and Fif 
teenth streets west.................+.. ' 

New York avenue, between Seventeenth and 
Twenty-first streets west vastness 
New York avenue, between Twenty first and 
Twenty-third streets west........ ; — 
Massachusetts avenue, between Fourth and 

Fifteenth streets west................. ¥ enendendsmetiies 
Massachusetts avenue, bet tween Fourteenth 


and Twenty secon: ’ eereetea weet. .....uccesscs 
Massachusetts avenue, between North ¢ ap ite 
and Nineteenth streets emst........... 


Vermont avenue, between K and N streets 
north — 

Vermontavenne, between K streetand Bound 
ary ‘ Sceeecccescoececess ceeeee nes pee : 

Ve rmont. avenue, between N street and Bound 


Khode island avenue. between ‘Tenth and 


Kighteenth streets west ioene secenosoues 


Rhode Island avenue, between Seventh and 
Fourteenth streets west 

New Hampshire avenue, between P+ onnsylves ania 
avenue and Lightee nth street and ‘| street 
north and Boundary............ sissaieatiaiadanalial 

New Hampshire avenue, between river and 


SEEN cccdtncccccsemmeteneninenscemnes enbammnes “ 
Connecticut ave nue. betwee n kKighteenth and 
ORE ERE COIIOED WEB avcccccnccescces 00c00e-eecccees 


Pennsylvania avenue, between s: ifte e nth stre et 
and Aqueduet bridge. poees nococseoseness 
Pennsylvania avenue, between Thirteenth and 
Kighteenth streets east seeeeese « 
Pennsylvania avenue, between! 
‘Eighth streets east.......... sin paceeneneenes 
Vircinia avenue, from Seventh street to Rock 
creek peooce 060eee semesoeeos pee eoececee sees 
Virginia avenue, from Third street east to 
South Capitol.. sanihnennabemeneenecereranane denemmenntinie 
Virginia avenue he twe en Sixt! 3nd Seventh 
Kighthand Ninth, lenth and Eleventh stre ets 
OWS .ceassee concesces i aint iain siemens 
New Jersey avenue from ‘New York avenue to 
BO BOUCRGALT ccccccccecoces eindnneatinatinbaen veineitiie 
Georgia avenue, brick annem, between ave- 
ee nines saints 
Georgia avenue, bri k pave ment betwee n “Third 
Georgia avenue, from M south to Nineteenth 
i... Le ree pecoseeoennsesosoeeses 
Mary land avenue Ly etween First stre et east 
and East Koundary. RANT ee NO EDN MN IE 
North Carolina avenue, be twe en New Jet rsey 
avenue and Fast Boundary... ne anna , 
South Carolina avenue, from Second to Fif 
teenth streets east.. 
Delaware avenne, from HK stree t north to Boun: i- 
ary .. vosinimes sin iin ate a is a 
Delaware avenue, ‘from B street south to P 


£ 
ae 


and 


street eouth 8060000008 060606000060 000060 0006000000RRNNsOOeORemOR 


Improvements and re pairs in ith distriet...... ' 


Improvements and repairs in 18th district......... ....... 


Lamps throughout city................... seedions 

Relaying stone pavement of s« venth street 
west, from L street north to Boundary....... 

Paving and sewering alleys in squares 146, 447, 
IEEE IE Ato eRe Mon oN Or EMEA Bree 

Water-main on F street, fro mm kis ve nth to 
rhirteenth streets west, and on Thirteenth 
street, from Sto F streets north.... senebenniins 

Water main on Eleventh street west. from P to 
T streets north 


iineal 


per 


Cents 
oot 


eRe FRR ORO ee 


ee eeeeee 


COMPANY YS, 


7 
ee ~ 
— 
== 
= 3 
~ - 
od Sond 
. , 
, 
S 
“= 
— = ‘ 
_ - — 
_ 
-_ “ 
, -_ = 


6 Oe $8 400) 19.(nm) B47) ........ 


peceee seecece | cecceces 
$2) LOO > aw 


wv (Vy LS (4) 4, rid 


- 
*e#eeeee M4 
o ceccee penees loocccesss| concecessleoeocess 
10.Sie) TS LAL) 
peecceneeel cegoonces Moe | 
seccee 0] ceseccese! coecccese| seeeoees 
6.7%) 15.000) 3.750 ........ 
sencosees eee cecccces 
1650 LO400 Ari. 20m 
peeeecess| cenccece eee 
st O00) 22. FAM) slieiiiaaas 
enees ol eccccceees| coocccees 
ececcers eeeecces | ceececces soocebes 
0-0] eeecesees eeee pececese] coooccce 
ocecccces peccece | cecceces 


COTTE COREE Re CEE HEET COR OHO 


36,000 9.0000 5400 


eC CORR eee ORO eee Fee eee 


10,800 O80) 2150 
15,300) S7,0000 21,750) 2... .0e 
9.192 9t,000) 13,956 
LO,800) OS 000 24 54" 


12.000) 84.000 27000 


weg A ncccccess eeeeesees 


12,000) LSO000) B2 500) oo eee. 


*eeeeee © Fee He He ee see ee eee eee eeee FH RHE Hee 


eRe ROO eee see eeeee “ee eee 


$1 per 
lineal foot. 


Curbing, 


eee eeeee 


COCO EH CORO eee eee 


eee FRR ORE Ce eee eee 


THE DISTRICT OF COLUMBIA. {}] 


yard 


Cobble-stone 


acadamizing, $1 


" sewers Bri pavement Wood pavement. l otal. 
: pavement. 
i 
A... > 
“, 
} i Lin } feet ‘ Squad ' Square red 
on spaousenenpeninneles Le =—hF 
13,740, $13,740, 9,000, at $5, $45,000 0... ccccsesenoeen 271M), at T0e., $1,904 eh et saves] 72,884 
eeeee . ° eecee 6,700 
6425 
20,530 20,530 11,600, at $5, 58,00 29D, at 70C., 2,051 )....ccccoce-cocses eceee| 93,766 
5.250, at $5, 26,250 ee a Leer enna eeiinitiaaste 2h, 250 
ALLA af . . TRL 73800) 
117 1170 3,600, at $5, 18,000 —— , my), at T0e., {nn , - 27,105 
10,300, at $, 51,500 ....... socneetl - ” sensors receee | SISO 


It), yw) 


AL FS SS ) ees een oT ALL 
> ; 
cceseseoese oo ZR 


rrr TELL Lee T TTT 


at $5, 12,00 pcveneuat oe semnitenianieaiiniis sccecess| 32,000 
63500, at $4, $204,120 264.120 


14,900 


eee eeee ee eeee 


190.000, at $2, 100,000) Lao.000 


eee eeee eeee 
PT eT TCT CEL ee. eee ee eee eee eee 


e18.000, at $5, G00 : ne Le secede iia — 


oeeeeeee 


PO Lee eee Seeeeee eeeeee 


a” » 
PTT TTT eee 7) » ye 


CCCCET® cee ee eeeees) eee eee eeeee 


a 
PPP eT ee TT TTT TTT ETTETTETTTTTEet Tee ee el 6+ 6eeeee cee ees SALLE 


POCO cece e ener 


enepennneoonnnte a 
LS0.000 
150.000 
15,000 


ee eeeeen eee eee eee CO CH ORO ee eeereee ‘ee ee eee 


be . 
‘casincsieniaiilees silicate ei 17,430 


eeeeeeres eee weeee eeeeeee eee oe eee eee ener 


10,000 


eee 840888 COR eee 


wr, | eee eee eee 


*eeeeeeee® 
POCCObOe | cee eee eeeeee Teepe eee erences errrrrerrrry + tie tet ee ee 


d Stone pavement. e B north to Boundary. 


we 


2 THE METROPOLITAN RAILROAD COMPANY Vs. 


oe 


—s ry on f = 
ry oof cee ~s - 4 ‘ 
= = « ot 
si - oe 
_— - Fs = = 
& an a ~ 5. = & 
1 — = ? ow ~ 
. . - -~ — ™ ~~ & - _ 
4 - - 
Ll Designation. = ¥ _ = — 
+ i ~~ 
~ & ~ S&S o—_ -s 
“ . ~ ane “= YJ -— & 
+ ~ an ._ 
a . Ce - bn 
—a 7 < ~ > — 
Ss + : . - ~ 
~~ — »» Sw ——" e 
ae ~ ow 


Feet Yard Yds. Feet 
Water-main on Vermont avenue, from T to W > 


etreets north, and Tenth streets west, from ‘I 


to W streets north pececeseoeeonsos secoseess siewee Ee LT A, eee Oo LON Lae NES pe eee 
Water-main on -ixteenth street west, from L ‘ 

atreet north to Boundary.. 000 cecces ceeses eoveceecees! soecees eeeecese seeseees coececece cevcces 
Alleys in square 274, 355, 337, 309, and _ eneneendeleosnneses tacseesees sciieaiaies tniniiitin 
Paving alleys and abating nuisances in various 

BOCTIOTS  coces cocccccsscccsecoeccecscoss onccceccccce cosesoneeoeess seeecoees peccccs (ocooceceeeleoose S0000 - ceececes | seoceece : eeeeees 


Gas-pipe on Sixteenth street west, from L 
street north to Boundary. aadiabinsi ia 
Fire-plugs on Sixteenth street west, from L 
sees DOCS GP TOIT T cccrncicce cccccscccdneiencttthetlcsnanese Ce PPO RETR Klee ce sidan aici 
Planting trees........ snueitiaicestnitnils niin heigl diene onitatine seteamenel ‘ceantnd slesesennt ‘tie suesnessh eenenen 


GEORGETOWN, 


Carrving out the improvements, such as grad- 

ing sewering, curbing, ete., certain streets, 

asx specified in a letter to board of Hon. W. D. 

Cassin, dated June 1. 1871, (see letter at- 

REED i icnniientins cnee nininn viiiadmuaiae itiiiiiaainiamaniiilaas ini lialieetaninn a aero SS RIO! ines Se 
Paving, grading, ete., Bridge, Montgomery, 

f(;reen, Congress, Washington, High streets, 


-_ < 


OEC scoccce Te peeesecosenqnese Taseoesese!ooceocces pecoeoces eeeoeress! coceoece: | soeceece secesees! coees _ 
UNIONTOWN 


Jackson street, grading and graveling.............. sania meaeane SS ieeny, Mente: Te Cane Ae CECT 
Queen Chapel road............... Senate snibiniaeit viiaeieaal edieiai ener siecle iaimtiataaliaai Riimaeane a Lee keer se 
PEMMTOR BVOBUG .ccco-cocdeccceces - covece @ e000ne 060000060000 c00000] ceeeeener . sooo le eeeeoees peceece peesoosel eoceoess a ee 


(;rading Asylum Hill and improving road.......... cihetidis Ramiademen nei emia seins a oN TN 
‘Two culverts on the Anacostia road........ ....... co Ce SRE a me sicitentiniianiteaiinsitsiaall adiaiesinal edema Mnbieiiiiniies 
Repairs of roads east of Eastern branch.......... ee ae spanaiiniienensunen sie “a pencntibemnmeiiin 
(Onening sixteenth street west, [rom boundary 

“treet to Piney braneh ..... ; oo on 
Repairs of Bladensburg turnpike road oie pansnesiineabesssinheemeeslconbeasias ee Save peleceeninnddantaitions 
Improving Seventh street road “ sdiimedis seissienetbennoinies teiiiiientins teenies sdlensonseiclecnaetin teenies 
Bridge across Piney branch and Seventh street 
Repair, grading, and extending Woodley a peceece peaeace seees ceberce+ seoccecees ; seeeces 
Bridge at Pierce’s Mill, and opening road from 

same to or:ear stone quarry on old road oe nn SNe nen ro en on wen SEN ee ee 
Repairs of roads west of Rock creek yocanaeel consseene| seneessnsnl ennnenns sotes a a ann 
Repairs between Rock creek and Eastern 


Stone abutment for bridge on Military road at 
Repairs of road leading from Georgetown to 
(Chain Bridge: also of road leading to Dro 


er’s Rest, and of other roads not herein 


+ 


mentioned sahil qiniiinntbeiieibiies h ciiielinaeing Dimes, sie 
Total .. aint indices , a en iesiaiis 


Deduct 20 per cent of amount of estimates saved by the adoption of the cash system prepare ad by 


Deduct '., chargeable to property ieee meee eansenne mennoeneebeenamabenneesbnnnse suintianenmmaneeie 


The Honorable A. B. Muucer, 
Chief Enaineer Board of Public Wo As, District of Columbia i 


THE 


the Board 


eee cee 


Respectfully submitted 


ee eeeee 


~ 
i 2) 
Lm 
= ke 

‘ia - ss 
SP 
f= , 
_ er = . 
—_ Pewers., Bri ny CT 
= g 
oo 
a ; 
Sa 
“ > 4 
a 
-— 
. 

} 7 Line i fret ~~ 

eeeee seeee 
Ta eee ee ee ee ee eee 
ceeccecess oe eeeceee eeccee seeees 
eeee 


DISTRICT ¢ 


ivement 


AF COLUMBIA. 


Cobble stone 


pavement Wood pavement. 


“ 
7 
5 idl ! i sypuare ia ds 
: 
COeeeeee roses 
eeeeees 
Trrrrrititi let LTT TTT 
ecvecee eeeeee eeceeseeeesece 
eeseces TeTTlritittitt te 
COC SS cesses seeCeeCes eoes ; coccoeces 
. 
00000600 0006000 cooceesesoeslcooee eoeeoeses 
‘ 
eeccesoce ee 
COCOCCS Oe ces soees: seeeeeseseeeosooes 
* 
oeeececoes eoveses 
sere sees 
eeeeee 
eee 


Was. Forsyra, 


= 
eo 
s * 
ww 


Total. 


Sli OO 
150) 
» ta) 

+ 
51.000 
ALLL 
1 
rams e 

, 


fi tee) 


ry (ww) 


(wi) 
(we) 
A 
1.(“ ew) 
,’ sant 
BLL 
7 “ue 

- (w) 

, am 
4.100) 
, (am? 
6.000 
6 000 

15400 
1a 
15 00 
Sm PP? tee, 


1/44 509 


First A se’ f Enainee a B ard of Public Worl *. 


=n leanne 


ae 


laa 
ieee ten 


{4 THE METROPOLITAN RAILROAD COMPANY Vs. 
153 * The following is the letter referred to under the head of 


“ Georgetown ’ 
JUNE 1], 1871. 
A. R. SHeruerp, Esq., 

Dear Sir: In response to yours of 25th May, instant, I beg leave 
to call the attention of the Board of Public Works to the condition 
of First, Second, Third, Fourth, kifth, and Siath streets in Georgetown, 
D.C. The corporation of Georgetown, some twelve months since, 
undertook to improve Fifth and Sizth streets, and after excavating 
the one and filling the other, have left both in an unfinished con- 
dition. I consider it necessary that the work on said two streets 
should be completed by proper grading, curbing, and gutters. First, 
Second, Third, and Fourth streets are greatly in need of improvements 
and repairs. In winter, at some points, the carriageways are almost 
impassable, and the sidewalks and gutters need attention at once, 
not only as an improvement, but as a sanitary measure. Market, 
Frederick, and Fayette streets, crossing the above, are, in many places, 
both as to the carriageways and sidewalks, greatly in need of 
improvements and. repairs. While not designating the particular 
points in the above streets, which, in my judgment, need improve- 
ments, preferring to leave that to the better judgment of the Board 
of Public Works, I would especially call their attention (the same 
having been called to my own) to the sidewalks and carriageways 
on Frederick street, between First and Second streets, the east side of 
Market Space, between Second and Third streets, and Fourth street, 
between Iligh and Fayette streets; also to the condition of the 
various sewers throughout my District, especially those of First street. 
| deem their improvement as a matter of necessity, not only as an 
Improvement, butasa sanitary measure. Insummer, it often occurs 
that the smell arising from them forces persons to take other direc- 
tions. It has been suggested that this can be remedied by placing 
in each, on the street, proper traps, and arching the sewers approach- 
ing the street. I would add, that after the receipt of your letter, I 
requested a number of my constituents In various portions of my 
district to make suggestions as to needed improvements, but as yet 
have learned from but few. Should they do so hereafter, I shall 
take pleasure in calling the attention of the Board of Public Works 
to such improvements as they may suggest, or such as may come to 
my own knowledge. 

Very respectfully, 


W. D. CASSIN. 
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Exuipit G. 
Filed April 30, 1884. 


(COLUMBIA 


Schedule Showing— 
Date of Contract. 


Julv g. 
November 29. 


Septem ber 2h 


Amendment. 


‘ ptember 25. 


Amendment. 


August 14, 


April 


July S 
July 2s, 


Ext nsion 


Septem ber 16, 


Extension 


May 2. 


™ pte mber 1s, 


Extension. 


July lt. 


Amendment 


” 
June *?. 


July R. 
Lmendment. 
July 28. 


Anw nadine nt. 


July oR. 
Amendment. 

July s 
December 1, 
October R. 


Amendment. 


| Dery ember 


December 6, 


Amendment 


Amendment 


Septem be r 12. 
December t). 


Amendment. 


(hk tober a 


Amendment. 


October al 
Amendment. 
August 12, 
August 12. 
April 10), 


R. J. Meigs, Clerk. 


No. 2245S. 


Yntract Price. 
S350 per sq va, 

2%) : 
ov 
yw) 
Board prices,”’ 
$5.10 per sq. vd. 
Board prices ' 
M) per sq. yd 


Board prices. 
per sq. vd. 


price stated 


-) per st] vd 


No price stated 


“f) }™ r mii \ 
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135 Exutrpit’ H. 
Filed April 30, 1854. RK. J. Meigs, Clerk. 


i District OF COLUMBIA, ) . 
Vs. -At Law. No. 22458. 
MerroponitaAN Rariroap Co. } 


Form of Award. 
(Journal “A” of Board of Public Works, 1873, p. 402.) 


BoaRD oF Puptic WorKs, 
District or COLUMBIA, 
W asHinaton, July 23, 1873. 


The Board met at the usual hour. 


The chief engineer was directed to * * * amend contract 
740 with Albert Gleason so as to include the paving with Miller 
wooden pavement treated, the carriageways of Seventh street, be- 
tween E and G streets northwest, and of IF street, between Fifth and 
Ninth streets northwest, work to be done in first-class condition, 
and completed within twelve (12) working days. * * * 

On motion the Board adjourned. 

CHARLES S. JOHNSON, 
Asst. Secretary 


Exuisir I. 
riled April 30, 1884. R. J. Meigs, Clerk. 


THe Districr of COLUMBIA 
vs. >At Law. No. 22458. 
WasnHincton Merroproriran R. R. Co. J 


form of Contract.—No. 511. 


This contract, made and concluded this twelfth day of 

156 September, in the year one thousand eight hundred and sev- 

enty-two, by and between Henry D. Cooke. Alexander R. 

Shepherd, James A. Magruder, A. B. Mullett, and 8S. P. Brown, con- 

stituting and com posing the Board of Public Works of the District 

of Columbia, of the first part, and John O. Evans, of Washington, 
lL). C., of the second part, witnesseth : 


irst. That the said party of the second part has agreed, and by 
these presents doth agree, with the said party of the first part, for 
the consideration hereafter mentioned and contained, and under the 
penalty expressed in a bond bearing even date with these presents, 
and hereunto annexed, to furnish. at his own proper cost and expense, 
all the necessary materials and labor, and, in a good, firm, and 
substantial manner, to lay and put down the pavement known as 
and called the Stow wooden pavement, or the pavement known as 
and called the Miller wood pavement, or the pavement known as and 
called the Ballard wooden pavement, on the carriageway of Seventh 
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street west, between B street north and Bstreetsouth: * * * also 
to lay and put down the said Stow pavement, or the said Miller pave- 
ment, or the said Ballard pavement, on the carriageway of East 
Capitol street, between Ist street and Lincoln square, * * * and 
the wooden blocks of said Stow, Ballard, and Miller pavements to 
be burnettized in accordance with certain specifications, and accord- 
ing to certain patents named in said contract. 

Second. It is further agreed that the said party of the first part 
shall appoint, from time to time, such persons or person as may be 
by said party deemed proper, to inspect the material to be furnished 
and the work to be done under this contract, and that such persons 
or person shall have any and all opportunity and privileges which 
may be necessary’ to enable them to faithfully make the inspection 
aforesaid. 

Third. It is further agreed that the work under this contract shal] 
be commenced on or before the 17th day of September, 1872. 

Fourth. It is further agreed that the said party of the first part 
may, on notice to the parties of the second part, suspend work under 
this contract; but if not suspended it shall be completed within 

thirty days from the date fixed for its commencement, and 
137 ~=that the said work shall not be sub-let without the consent, 

in writing, of the said party of the first part, and that any 
sub-letting or assignment without such consent shall work a forfeiture 
of this contract. 

Fifth. It is further agreed that if, at any time, the party of the 
first part shall be of opinion that the said work, or any part thereof, 
is unnecessarily delayed, or that the said contractor is wilfully 
violating any of the conditions or covenants of this contract, or is 
executing the same in bad faith, all of the work may be discontin- 
ued under this contract, or any part thereof; and the said party 
of the first part shall thereupon have the power to place such and 
sO many persons as nay be deemed advisable, by contract or other- 
wise, to work at and complete the work herein described, or any 
part thereof, and to use such materials as may be found upon the 
line of said work, or to procure other materials for the completion 
of the same, and to charge the expense of said labor and materials 
to the party of the second part; and the expense so charged shall 
be deducted and paid by the party of the first part out of such 
moneys as may be then due, or may at any time thereafter grow 
due, to the said party of the second part, under and by virtue of this 
agreement or any part thereof; and in case such expense is less 
than the sum which would have been payable under this contract 
if the same had been completed, the party of the second part shall 
be entitled to receive the difference, and in case such expense shall 
exceed the last said sum the amount of such excess shall be paid to 
the party of the first part by the party of the second part. 

Sixth. It is further agreed that all loss or damage arising out of 
the nature of thé work to be done under this agreement, or from 
any unforseen obstructions or difficulties which may be encountered 
in the prosecution of the same, or from the action of the elements, 
or from incumbrances to individuals, property, or otherwise, on the 
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line of the work or adjacent thereto, shall be sustained by the said 
contractor. 

Seventh. It is further agreed that the said party of the second 
part shall punctually pay the workmen who shall be employed by 
him on work under this contract in cash current and not in what is 
denominated store pay or orders; and that he will, from time to 

time, and as often as may be required by said party of the 
138 first part, furnish to said party satisfactory evidence that all 

persons who have done work or furnished materials have 
been paid, as herein required; and if such evidence is not furnished ) 
such sum or sums as may be necessary for such payment or claims 
shall be retained by said party of the first part until the said claims | 
shall be fully satisfied. 

Eighth. And it is further agreed that partial payments shall be 
made by the duly authorized financial agent of the said party of | 
the first part on the monthly estimates of the chief engineer of the 
Board of Public Works aforesaid, and that whenever the said chief 
engineer aforesaid shall certify in writing that the party of the 
second part completely performed this contract on his part, and 
shall submit with said certificate his estimate of the amount due 
the party of the second part, then, within thirty days, as hereinafter 
provided, the said party of the second part shall be entitled to re- 
ceive the full amount due under this contract, deducting therefrom 
all previous partial payments which may have been made as here- 
inafter mentioned. .. 

And it further expressly agreed that no money shall become due 
and payable under this contract except upon the certificate of said 
engineer, as hereinbefore provided ; and the said party of the second 
part further agrees that he shall not be entitled to demand or receive 
payment for any portion of the aforesaid work except in the manner 
set forth in this agreement; and when each and all of the stipula- 
tions hereinbefore mentioned are complied with, and the engineer 
shall have given his certificate to that effect, a final settlement shall 
be made in writing between the parties, and the whole amount 
found due the party of the second part under this contract shall be 
paid to him, excepting such sum or sums as may be retained under 
any provision of this contract: Provided, That partial payments 
may be made under direction of the Board, otherwise than upon 
the estimates of the engineer, as provided above, if, in the opinion 
of the Board, the vigorous prosecution of the work will be promoted 
thereby. 

Ninth. It is further agreed that if at any time during the period 
of three years from the completion of the work to be done under 

this contract any part or parts thereof shall become defective ' 
159 from imperfect or improper material or construction, and, in 

the opinion of the said party of the first part, require repair, 
the said party of the second part will, on being notified thereof, 
| immediately commence and complete the same to the satisfaction 
| of the party of the first part; and in case of a failure or neglect of 
the said party of the second part so to do, the same shall be done 
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under the directions and orders of the party of the first part, at the 
cost and expense of the party of the second part. 

Tenth. It is further agree d that the said party of the second part 
shall receive the following prices as full compensation for furnishing 
all the materials and labor which may be required in the prosecution 
of the whole of the work to be done under this agreement, and in 
all respects completing the same, to wit: 

lor the SlLow wooden pavement, burnettized ius aforesaid, per 
square yard, $3.50, to include two feet of grading. 

or the Miller wooden pavement, burnettized as aforesaid, per 
square yard, $3.50, to include two feet of grading. 

lor the Ballard wooden pavement, burnettized as aforesaid, per 
square yard, $3.50, to include two feet of grading. 


7 ‘ sie ‘w x - 


Which said sums or prices the said parties of the first part shall 
pay to the said parties of the second part, as herein provided. 

Kleventh. It is further agreed that the measurements shall be 
made by the engineer of the said party of the first part or his 
assistants. : 

Twelfth. And the said party, constituting and composing the 
Board of Public Works in and for the District of Columbia aforesaid, 
agree with the said party of the second part to perform all the 
stipulations of this contract obligatory in it, and to pay, or cause to 
be paid, to the said party of the second part, or to his heirs, executors, 
or administrators, in lawful money of the United States, the amount 
which may be found from time to time due him, according to the 
contract. 

Thirteenth. It is further agreed that this contract shall be subject 
to any and all provisions of an act entitled “An act to provide a 
government for the District of Columbia,” approved February 21, 

IS71, SO far as the same shall or nay be in any respect 
140 = applicable to said contract, and also to any law of the District 

of Columbia pertinent thereto, or to any part thereof, as fully 
as if the same were particularly set forth herein. 


In witness whereof, the parties to these presents have hereunto set 
their hands and seals the day and year first above written. 
H. D. COOKE, L. 8. 

ALEX. R. SHEPHERD, L. 8. 

JAMES A. MAGRUDER, {t. 

A. B. MULLETT, L. 


Board of Public Works of the District of Columbia. 
JOHN O. EVANS, Contractor. 


>. 


— 
Je 


Signed and sealed in presence of— 
CHAS. W. KREBS. 
WM. TINDALL. 
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Know all men by these presents that John O. Evans, D.S. Evans, 


and Lewis Clephane, of the District of Columbia, are he ld firmly 
bound unto Henry D. Cooke, Alexander R. Shepherd, James A. 
Magruder, Alfred B. Mullett, and Samuel P. Brown, constituting 
and composing the Board of Public Works of the District of Col- 
umbia, in the sum of forty thousand dollars, lawful money of the 
United States of America, LO be paid to sald Henry 1). Cooke, Alex- 
ander R. Shepherd, Alfred B. Mullett, Samuel P. Brown, and James 
A. Magruder, constituting and composing the Board of Public Works 
of the District of Columbia, or to the certain attorney, successor, or 
assigns, thereof; for which payment, well and truly made, we and 
each of us do bind ourselves and each of our heirs, executors, and 
administrators, jointly and severally, firmly by these presents. 

Sealed with our seals. Dated this 12th day of September, A. D. 
one thousand eight hundred and seventy-two. 

Whereas the above-bounden John O. Evans, by an instrument 
In writing, under his hand and seal, bearing even date with these 
presents, has contracted with Henry 1). (‘ooke, Alexander R. Shep- 
herd, James A. Magruder, Alfred B. Mullett, and Samuel P. Brown, 
constituting and-composing the Board of Public Works of the Distret 
of Columbia, to lay and put down the Stow, Miller, or Ballard pave- 

ment on the carriageway * * on Seventh street, 
141 between B street nortl: and B street wail ; also to lay and put 

down the Stow, Miller, or Ballard wooden pavement on the 
carriageway of East Capitol street, between First street and Lincoln 
square, * * * as fully described in foregoing contract, and on 
the conditions and for the considerations in the aforesaid contract 
mentioned and contained or referred to therein : 

Now, therefore. the coudition of the above obligation is such, that 
if the said John O. Evans shall well and truly, and in good, sufficient, 
and workmanlike manner, execute the work mentioned in said 
contract, and complete the same in accordance with the stipulations 
thereof, and in each and every respect fully comply with the pro- 
visions and requirements therein contained, then this obligation to 
be void; otherwise, to remain in full force and virtue. 

JOHN O. EVANS. [ SEAL. ] 
D. S. EVANS. | SEAL. 
LEWIS CLEPHANE. [srat.] 


Witness to L. Clephane’s signature— 


WM. E. NOTT. 


Signed and sealed in presence of— 
CHAS. W. KREBS. 
WM. E. NOTT. 
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Exuipit J. 
Filed April 30. 1884. R. J. Meigs, Clerk. 
DistTRICT OF COLUMBIA 
rea. : At Law. No. 2) 1S. 
MetTropoLitaAN Rattroap Co. } 
korm of (% rtificate. 
District orf CoLUMBIA. 
Board of Public Works. No. 119002. 


Be it known that the Board of Public Works of the District 
of Columbia, having assessed upon lot number ——, in square 


number ——, in the city of Washington, in said district, the 
sum of ——— for its proportionate amount of the cost of im- 


provements upon ——street , issue this certificate of indebted- 
hess against said property for said sum, with interest at the rate 
of ten per centum per annum from the date hereof until paid. 
Said assessment and this certificate constitute a lieu upon said 
property. 

This ct rtificate is issued in accordance with an act of the 
Congress of the United States, entitled “An act to provide a 
government for the District of Columbia,” approved lebruary 
Yist, 1S71; and an act of the Legislative Assembly of the 
District of Columbia, entitled - An act prescribing the mode of 
assessments for special Improvements and providing for the 
collection thereof.” approved August 10th, 1871; and also an 
act of said Legislative Assembly, entitled “An act amendatory 
of an act entitled ‘An act prescribing the mode of assessments 
and providing for the collection thereof, approved August 10th, 
1871,” approved August 25d, 1571. 


Given under our hands, in the city of Washington, D. C., this 
—— day of ——, eighteen hundred and seventy 


? 


Board of Public Works. District of Columbia. 


Endorsed geross the face: B. P. W.—Void. 


14: 


Proceedings before the supreme court of the District of 
Columbia, commencing on the fourth Monday, 26th day, of 


January, LSS5. 
Present: Chief Justice Cartter and Justices MacArthur and James. 


District oF CotumerA, Plaintiff, | 
iis j - 
“y? ' ‘ ag At Law. N 2°) 58 
lune Merroporitan Rartroap Company, | 0 22408. 
Defendant J 


Upon the motion of counsel, ordered that this case be placed 
upon the trial calendar of the present term. 
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Monpay, June 15th, 1885. 
Session resumed pursuant to adjournment. 
. Present: Justices Cox, James, and Merrick. 
District oF CoLUMBIA 
i's 7 . -— 
"Stiies . At Law. No. 22457. 
WASHINGTON & GEORGETOWN RAILROAD | 
COMPANY. , j 
and 


District oF COLUMBIA 
vs. “At Law. No. 2245S. 
METROPOLITAN RAILROAD Company. } 


These causes having been consolidated, or rather heard 
144 together, and having been argued by counsel and submitted 
to this court— 

It is now here considered by this court that the judgment of the 
special term be, and it is hereby affirmed with costs to be taxed by 
the clerk. 

Turspay, June 23, 18585. 

Session resumed pursuant to adjournment. 

Present: Justices Hagner and James. 


District orf COLUMBIA . ) ; 
Us. >At Law. No. 22458. 
Tne Merrovoniran Rartroap Company. ) 


[t is hereby ordered by the court, sitting in General term this 25d 
day of June, 1885, that the penalty of the bond to be given by the 
defendants to supercede the judgment rendered herein by this court, 
be, and the same is hereby; fixed at one hundred and eighty thou- 
sand dollars; and it is further ordered that the bond of the defendant 
for the said amount as a penalty, with John Cammack, Edward 
Cammack, Daniel B. Clark, Albert A. Wilson, and George W. Pear- 
son as sureties, dated June 22, 1885, be, and the same is hereby, ap- 
proved to operate as a supersedeas. 


A. B. HAGNER. 


145 In the Supreme Court of the District of Columbia, the 
22d day of June, 1885. 


Filed June 23, 1885. 


tO, 


Tue Distric — COLUMBIA \ No. 22458 | 4s Tee 

THe METROPOLITAN RAILROAD Company. J In Error. 
Know all men by these presents that we, The Metropolitan Rail- 
road Company, principal, and John Cammack, Edward Cammack, 
Dan’l B. Clarke, Albert A. Wilson, & George W. Pearson, are bound 
unto the above-named District of Columbia, in the sum of one 
hundred and eighty thousand dollars ($180,000), to be paid to the 
said District of Columbia, its.successors and assigns, to which pay- 
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ment, well and truly to be made, we bind ourselves, and each of us, 


jointly and severally, and our and each of our heirs, executors, and 


administrators, firmly by these presents. 

Sealed with our seals and dated this 22d day of June, 1885. 

Whereas the above-named Metropolitan Railroad Company has 
prosecuted a writ of error to the Supreme Court of the United 
States to reverse the judgment rendered in the above suit by the 
suid supreme court of the District of Columbia. 

Now therefore the condition of this obligation is that if the above- 
vamed Metropolitan Railroad Company shall prosecute its said writ 
of error to effect, and answer all damages and costs if it shall fail to 
make good its plea, then this obligation shall be void ; otherwise, 
the same shall be and remain in full force and virtue. 


THE METROPOLITAN RAILROAD COMPANY. 


[SEAL. | GEORGE W. PEARSON, 
President. 
JOHN CAMMACK. ‘SEAL. 
EDMUND CAMMACK. SEAL. 
DAN’L B. CLARKE. SEAL. 
ALBERT A. WILSON. SEAL. 


GEORGE W. PEARSON. §|[seat. 


Sealed and delivered in presence of— 
G. B. COLEMAN as to Geo. W. PEARSON. 
M. L. CAMMACK as tod JN®. CAMMACK. 
| EpomuND CAMMACK. 
R. H. HAZARD as to ALBERT A. WILSON. 
IF. E. O'BRIEN as to Dan’s B. CLARKE. 


Approved—A. B. Hagner, June 23, ’85. 


146 CLERK'S OFFICE, SUPREME CoURT 
OF THE District oF CoLUMBIA. 
I, R. J. Meigs, clerk of the said court, do hereby certify that the 
foregoing 145 pages of printing and writing annexed to this certifi- 
cate are true copies of originals on file and of record in said office, 
and that said originals, together, constitute the record of the pro- 
ceedings of suid court in this cause. 
Witness my hand and the seal of said court, this Ist day of 
August, 1555. 
[Seal Supreme court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, Ass’t Clerk. 
Endorsed on cover: District of Columbia. Supreme court. No. 
266. The Metropolitan Railroad Company, plaintiff in error, vs. 
The District of Columbia. Filed August 6th, 1885. 
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THE METROPOLITAN RAILROAD COMPANY, 
Plaintiff in Error, 


v8. 
THE DISTRICT OF COLUMBIA,: 
Defendant in Error. 


In Error to the Supreme Court of the District of Columbia. 


a. =. anneal 


OPINION 


OF THE 
Supreme Court of the District of Cokumiia, 
in General Term. 


—~® <— Oo —— --- 


W. D. DAVIDGE, 


NATH’L WILSON, 
of Counsel for Plaintiff in Error. 


Supreme Court of the District of Columbia, 


GENERAL TERM. 


- &« 


Tue District or CoLumMBIA ) 
( Law. 
THE WASHINGTON & GEORGETOWN RAIL- | No. 22,457. 


Us. 


ROAD COMPANY. 


THe District oF COLUMBIA 
Law. 


vs ) - 
. , No. 29 4: ss. 
THE METROPOLITAN RAILROAD COMPANY. f ’ 


{ Decided June 15, 1885. 
{ Justices Cox, JAMes and MERRICK sitting. 


. By the charters of the Washington & Georgetown and of the Metro- 
politan street railroad companies they are required to keep their 
tracks “ for the space of two feet beyond the outer rail thereof, and 
also the space between the tracks, at all times well paved and in 
good order.” Held, That this language involved the obligation to 
construct a pavement where one did not exist on the line of their 
roads. 

.‘The authorities of the District have the right to preseribe the material 
of which this pavement shall be composed, and if a pavement has 
already been constructed, they may direct it to be removed and a 
pavement of a different character substituted. 

. Whenever the District authorities direct the grade of the street or 
character of the pavement to be changed, it becomes the duty of the 
companies to conform their roads to the change. 

. And this obligation does not depend upon notice to the companies, it 
is incurred the moment they have knowledge that the change is be- 
gun or contemplated. 

. The District, on the failure of the companies te do this work, did the 
work itself, and thereupon issued certificates of indebtedness for the 
cost thereof against the roads. These certificates it sold to third 
parties. Held, That the District had no authority to issne such cer- 
tificates, and the purchase of them by third parties gave the latter 
no right of action against the companies, nor did it discharge the 
liability of the companies to the District. Whether the District 
would be responsible to the purchasers for the money paid for these 
certificates is a question which cannot concern the companies. 

. The District is responsible for the condition of its streets, and in this 
respect stands in the relation of surety for the performance by the 
companies of their obligation to keep their roads in good condition ; 
hence, on default being made, it may at once do the work and sue 
in assumpsit for the cost, on the same theory that a surety who dis- 
charges the defaulted obligation of his principal, does so upon his 
implied request and upon his implied promise to indemnify. 


The Case is stated in the opinion. 
A. G. Rrpp_e and Hewry FE. Davis for plaintiff. 


W.D. Davince and Naru’. WILson for Metropolitan Railroad. 
Enocu Torren for Washington & Georgetown Railroad. 


Mr. Justice Cox delivered the opinion of the Court. 


These were separate actions brought by the District of 
Columbia against the Washington and Georgetown Rail- 
road Company and the Metropolitan Railroad Company 
sonore ; 

The charters of these two companies were passed re- 
spectively in the years 1862 and 1864. The charter of 
the Washington & Georgetown Railroad Company con- 
tains, in its fourth and fifth sections, the following pro- 
visions: 

Sec. 4. “That the said corporation hereby created shall 
be bound to keep said tracks, and for the space of two 
feet beyond the outer rail thereof, and also the space 
between the tracks, at all times well paved and in good 
order without expense to the United States or to the cities 
of Washington and Georgetown.” 

Sec. 5. “That nothing in this act shall prevent the 
Government, at any time, at their option, from altering 
the grade or otherwise improving Pennsylvania Avenue 
and such other avenues and streets as may be occupied 
by said roads, or the cities of Washington and George- 
town from so altering or improving such streets and 
avenues as may be under their respective authority and 
control; and in such event it shall be the duty of said 
company to change their said railroad so as to conform 
it to such altered grade and pavements.” 

The provisions of the fourth and fifth sections of the 
charter of the Metropolitan Railroad Company are sub- 
stantially the same as those of the Washington & George- 
town. 

The declaration in each case sets forth the defendant’s 
charter, and in substance avers that the defendant failed 
to execute the work required of it by its charter, and the 
plaintiff was therefore compelled to cause the work to be 
executed at its expense, and hence a right of action has 
arisen to recover that expense from the defendant. 

In the course of the argument, the first question that 
was presented was, whether the obligation to keep the 
road at all times well paved and in good condition in- 
volved the obligation to construct the pavement where 
one did not originally exist. We are unable to see how 
that obligation can be fulfilled, of keeping the streets 
well paved, without constructing a pavement where one 


did not exist, and substantially that obligation was finally 
conceded in the course of the argument. 

It was also conceded—in fact it could not be avoided, 
because the language of the law is too explicit—that 
when a change of grade was ordered by the authorities of 
the District, it became the duty of the defendant company 
to conform its road to that grade, and also to reconstruct 
its pavement in conformity with it. 

The first really serious controverted question is whether 
the authorities of the District, who at shat time were rep- 
resented by the Board of Public Works, had a right to 
prescribe the nature of the material of which this pave- 
ment should be composed; so that if a pavement had al- 
ready been constructed before the time of the Board ‘of 
Public Works, whether it could ordain that it should be 
removed and a pavement of a different character substi- 
tuted. 

Before these charters were passed the authority of the 
city of Washington was derived from its charters of 1812 
and 1820, and under those charters, the power was vested 
in the corporate authorities to cause the sidewalks and 
carriageways of the different streets to be paved upon the 
application of the abutting proprietors, and to charge the 
entire cost of the work to them. There was no restriction 
whatever; the corporate authorities were given control 
over the whole subject of pavements, including the grad- 
ing, the material and everything else. 

Excepting the entrance into the city, allowed by its 
charter to the Baltimore & Ohio Railroad Company, the 
granting of these two charters to the city railways was 
the first instance in the history of the city, probably, in 
which a private corporation was allowed to occupy for its 
business any part of the public highway. It is to us in- 
conceivable that such corporations should be allowed an 
uncontrolled discretion as to material, or as to any other 
question attending the exercise of this power. Here was 
the general control of the subject vested in the municipal 
corporation, and afterwards a private corporation was au- 
thorized to occupy a part of the publie streets and the 
obligation imposed upon it of keeping that part well 
paved and in good condition. I say it is inconceivable 
that an uncontrolled discretion could have been intended 
to be vested in this private corporation. Naturally a col- 
lision would arise between this corporation—this private 


body—and the public authorities of the town upon this 
identical question, and the power must be lodged some- 
where of determining of what material a street pavement 
should be composed. Now, we should expect, before ex- 
amining the law, to find somewhere that the power of the 
private body was subjected to some public control, and 
looking at the charter, with this conviction, or, as you ay 
call it, this prepossession, we find that a clause of the first 
section provides: “ That the use and maintenance of said 
road shall be subject to the municipal regulations of the 
cities of Washington and Georgetown, respectively, within 
their several corporate limits,” &c. Perhaps the term use 
might be limited to the mere service of transporting pas- 
sengers. But the maintenance of the road involves more; 
it involves the maintaining or keeping it, and applies as 
well to the construction of the road as to the maintenance 
of it. It seems to us that to subject the maintenance of 
the road to the municipal regulations subjects the whole 
question of construction to the general control of the 
public authorities. But, going further, we find, in section 
5, that it is enacted: “ Phat nothing in this act shall pre- 
vent * * * the citiesof Washington and Georgetown 
from so altering or improving the streets and avenues;” 
and then it is declared to “be the duty of said company 
to change their said railroad so as to conform to such 
altered grade and pavements.” The word “such,” of 
course, refers to an antecedent, and as the term “ pave- 
ments” had not previously been used in the statute, it 
was evidently included in the general term “ improve- 
ments.” That is to say, that nothing in the act should 
prevent the Government or the cities from altering the 
grade or otherwise improving the streets and avenues by 
new pavements or what not, and that then it should be 
the duty of the company to change the roadways to con- 
form to such grade and pavement. Now, taking this in 
connection with the previous section that imposed upon 
the defendant company the duty of keeping the tracks 
well paved, and the requirements of this section that 
whenever the grade should be changed they were required 
to conform their road to the new pavement, it seems to us 
that a fair construction is that it devolves upon the cor- 
porate authorities the duty to prescribe the manner in 
which this new pavement should be constructed by the 
company. Then, in 1871, while this was the relation be- 


tween these private corporations and the corporations of 
the two cities, came the act which abolished the late cor- 
porate authority and established a new government for 
the District of Columbia, by which, in the 37th section 
thereof, is enacted, “ That the Board of Public Works 
shall have entire control of and make all regulations 
which they shall deem necessary for keeping in repair the 
streets, avenues,’ &c. Could language be more compre- 
hensive than this? There might be a question whether 
language more comprehensive than that contained in the 
charters of the city, could affect the chartered rights of 
the private corporations, already vested in them; but, as 
we have already expressed the opinion that the corporate 
authorities of Washington and Georgetown had ample 
control of the subject, we think it only necessary for us 
to say that that control is vested in the new body, to wit, 
the Board of Public Works, and, therefore, we hold that 
that board had the right, in ordaining improvements and 
altering the grade, to prescribe the materials of which 
the entire new street should be constructed. 

The main point relied upon in this case by the defence 
in argument is, that the obligation of the companies was 
to construct these pavements only upon notice and de- 
mand that they should do so, and that they were not in 
default until that time, and that the District of Columbia 
authorities had no right to do that work and charge the 
cost to the defendant unless they had first been in default 
and failed to discharge their duty. 

Now, that will depend somewhat also upon the construc- 
tion of the charters of the two companies. Repeating 
the language of section 5: 

“That nothing in this act shall prevent the Government, 
at any time, at their option, from altering the grade or 
otherwise improving Pennsylvania avénue and such other 
avenues and streets as may be occupied by said reads, or 
the cities of Washington and’ Georgetown from so altering 
or improving such streets and avenues as may be under 
their respective authority and control; and in such event 
it shall be the duty of said company to change their said 
railroad so as to conform to such altered grade and pave- 
ments.” 

We see that it prescribes, not that it shall be their duty 
On demand and notice. but vpon the happening of aL event. 
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and that event simply was the alteration of the street by 
the corporate authorities or by the United States. 

Now, it is true that when a person is bound by a con- 
tract to do a certain thing upon the happening of an 
event, the knowledge of which is confined to the other 
party to the contract, he is not in default for not doing 
the thing until that knowledge is communicated to him. 
But in this case it would be preposterous to maintain that 
these companies did not have ample knowledge and 
notice, in that sense, of the proposed progressive improve- 
ments and changes. The law does not require that they 
shall execute the work upon being notified and demand 
being made upon them to do it, but in the event of a 
change being made by the United States or by the District 
authorities. All that is necessary for them to have is 
knowledge that the proposed improvement is begun or 
contemplated. That knowledge may be derived from any 
other source than the corporation. The first stroke of a 
pick in the streets would be sufficient to bring knowledge 
home to them. The first block of wood pavement, or the 
first wheelbarrow of dirt. placed along the street or thrown 
into it, would be sufficient to communicate a knowledge 
which would raise the obligation to conform to the pro- 
posed alteration. 

Now, taking up first the case of the Washington & 
Georgetown Railroad Company, it is very easy to find in 
the record—both in the correspondence and in the testi- 
mony—ample evidence of knowledge on the part of the 
defendant that the work was going on. We find, for in- 
stance, page 59 of the record, under date of April 9, 1872, 
a notice from the vice-president of the Board of Public 
Works to the president of the railroad company, that— 

“The board are now paving the carriageway and east 
side of Centre Market from canal bridge to Pennsylvania 
avenue with treated wood. It is noticed that you are 
paving between and in the railroad tracks with cobble- 
stone. The board intend to have the whole carriageway 
paved alike, and have so directed the contractor.” — 

Again, another letter under date of May 20, 1872: 

“Mr. L.S. Filbert has been directed to remove the 
cobble-stones from between the tracks of the railroad on 
New York avenue, between 14th and 15th streets, and at 
the intersection of New York avenue and 14th, and to 
pave the same with the Scharfe pavement, the same as 
the rest of the street,” &e 


So in the testimony on page 67: 
“The plaintiff then called as a witness the superinten- 
dent of the defendant, and by him gave evidence tending 
to prove that he was such superintendent during the 
years 1871, 1872, 1873, and 15874, and that when the 
pavements mentioned in the declaration were laid along 
the line of the railroad of the defendant, in the streets 
and avenues mentioned in the declaration, he knew of 
the laying of such pavements, and that the cars of the 
defendant, in charge of its conductors and drivers, were 
running along and over the said streets and avenues be- 
fore and during the progress of said work, and that the 
grade of defendant’s railroad was, from time to time, by 
it changed and altered, as occasion required, during the 
progress of said work so as to conform to the grade estab- 
lished by the plaintiff, and the space between the exterior 
rails of the defendant's railroad was, when the grade was 
changed, paved by it while the plaintiff was improving 
the streets and avenues mentioned in the declaration.” 

Perhaps the most conclusive fact, however, upon this 
question is, that the railroad company, claiming that it 
had the right to lay this pavement, and that the District 
had not the right to do it, filed its bill in this court to en- 
join the District from laying the pavement between the 
exterior rails of its two tracks, and obtained an injunction 
against it, and then actually did the work between its 
rails which the Board of Public Works required to be 
done. This action is brought against this company, not 
for that work, but for the work of laying the pavement 
between the exterior rails and a line two feet outside of 
them on each side of the double tracks, that part of the 
work which the statute required the company to do and 
which it did not perform, leaving that to be done by the 
District; the work between the rails was executed by the 
company itself. 

Now, of course, this very proceeding to enjoin the Dis- 
trict from executing the work from between the rails is 
proof demonstrative that the company was well advised of 
the work that the board had directed to bedone. Know- 
ing of that, then, and actually doing the work within the 
exterior rails, the company simply failed to do the work 
required of them between the exterior rails and a line 
two feet outside. They never offered to do that, as the 
evidence shows, but acquiesced in the execution of that 
work by the District authorities 
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Here, then, is proof of an omission or failure on the 
part of the defendant to do the work, if an omission or 
default is necessary to give a right to the District, on de- 
fault, to execute the work and charge the cost to the-de- 
fendant. The ground upon which that right Is rested will 
be considered a little further on. 

Another point made by the defence 1S, that. the District 
authorities proceeded upon the theory that the railroad 
company had not the nght to do this work between the 
rails, but that the District had the right, and it was their 
duty to execute the work itself. It is not claimed that 
the District authorities—the Board of Public Works— 
claimed that they had a right, or admitted that it was 
their duty, to do this at the CX pelse of the District ulti- 
mately, but simply that they had a right to do the work 
in the first instance, and at the expense of the defendant. 
That they expected the defendant to pay for it 1s very 
clear from the whole of the testimony. 

It appears from an abstract from the minutes of the 
Board of Public Works, under date of August 21, 1572, 
that Mr. Riker, the president of the defendant company, 
was at one time personally present before the board, and 
this took place: 

“Mr. Riker et al., representing the W. & G. R. R. Co., 
called upon the board in relation to the track On Penn- 
sylvania avenue cast, and were informed that the board 
would not consent to have the track remain in the centre 
of the street as at present, hut would insist upon its being 
removed to either side of the park from Ist to Sth street 
east. The board said that, so far as they were concerned, 
they were inclined to assess the property of the railroad 
company in the same manner as that of private individ- 
uals were, under the law, if it could be done.” 

Immediately after the execution of the work, the Board 
of Public Works issued certificates of indebtedness against 
the property of the company. What they did claim was, 
that having this entire control over the streets, and hav- 
ing a responsibility for their condition, they must do the 
work in the first instance, but charge it to defendants. 

jut it is claimed that this was a groundless pretence 
upon the part of the board, and that they had no right 
really to interfere with the companies in the execution 
the work, that they really took it out of their hands to do 
the work, whieh the statute required them to do. and pre- 
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vented them from performing their contract; in other 
words, it is insisted that the defendants were not in de- 
fault. Now, it is true if one party to a contract prevents 
the other party from performing his part of it, it does not 
lie in his mouth to claim a default. If the District au- 
thorities, by setting up this claim, prevented the defend- 
ant from doing the work, perhaps there might be some 
ground upon the part of the defence for resisting, at least, 
the claim to the extent to which it is made by the District 
authorities. Did this claim upon the part of the District 
prevent either of the defendants from doing the work 
which the statute required them to execute? This is 
answered in the injunction proceedings to which I have 
already referred. 

The Washington & Georgetown Railroad Company, de- 
nying the right of the District authorities to do the work, 
obtained an injunction against the Board of Public Works, 
preventing them from doing the work between the exte- 
rior rails. Therefore it is plain that the claim of the Dis- 
trict authorities did not prevent the company from doing 
the work. The very contrary was established by the case 
in question. They did the work to the extent td which 
they asserted the right to do it, that they desired to do it, 
but not to the extent to which the law imposed the duty 
upon them to do it. 

In the case of the Metropolitan Railroad Company, 
there was no effort made to interfere with the District au- 
thorities, but the latter were allowed tacitly to go on and 
do the whole of the work. 

In the case of the Washington & Georgetown Railroad 
Company, the District was prevented from doing the work 
between the rails, but the company tacitly acquiesced in 
the execution of the work outside of the rails. It is there- 
fore plain, as it seems to us, that this position taken by 
the District did not prevent the defendant from executing 
its duty, and therefore was not a discharge and did not 
prevent it from being in default. 

Another question is made as to the effect of the acts of 
Congress of June 19, 1878, and June 27, 1879, which are 
said to ratify the assessments made by the Board of Pub- 
lic Works. It is said that the Board of Public Works, in 
executing this work, or a part of the work, undertook to 
issue certificates of indebtedness against the property of 
the railway company, and also that in some Instances 
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the intent with which it is done; whether the debt is paid 
and extinguished as the debt of the maker or not. He 
may go and voluntarily pay it, but if he does pay it with 
a view of holding it for himself, the maker’s obligation is 
not discharged and the new holder has a right to sue 
him. That was the case decided by the Supreme Court 
of the United States in the case of the Freedman’s Savings 
and Trust Company v. Dodge, 93 U.S. 379. Now, when 
these certificates were assigned to the First National Bank, 
it was not the intention of either of these parties that the 
obligation of the company to pay the money should be 
extinguished. Not at all. The District assigned that 
obligation to the First National Bank, to be held by the 
latter on its own account, and clearly it did not extin- 
guish the indebtedness of the defendant. 

It is now agreed upon all hands, however, that the 
Board of Public Works were in error in reference to their 
powers, and that they had no right to issue any such 
certificate as was issued by them against the property of 
the defendant; that it gave nothing to the First National 
Bank; that it did not give to the bank a right of action 
against the defendant, nor did the certificate constitute 
a charge upon the property of the defendant; that the 
District got the money of the First National Bank for 
nothing; that nothing was acquired by the First National 
Bank, and that, therefore, nothing was parted with by 
the District. Now, whether the First National Bank can 
recover that money from the District, as for money paid 
under a mistake or paid for a consideration that has failed, 
is a question that does not concern this defendant. Cer- 
tainly the moral obligation exists on the part of the Dis- 
trict to return the money to the bank, but the indebted- 
ness of the defendant remains undischarged, and the only 
representative of that indebtedness is the District of Co- 
lumbia. The First National Bank does not own the debt: 
it is still held in legal contemplation by the District, and 
the fact of issuing these certificates does not interfere 
with the right of the District to collect its debt. 

It may, then, be well to state the general principles 
upon which this action is sustained. It is substantially 
an action to recover money paid, laid out and expended 
by the District for the use of the defendant at its special 
instance and request. 

The general rule, as we know, is that a past and ex- 
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ecuted consideration is not sufficient to sustain even an 
express promise. Therefore if | pay money for another 
man, without any request froin him, even his promise to 
pay has been held insufficient for this past executed 
consideration. But wherever the money is paid on the 
rejuest of the party benefited, the right to recover does 
exist. That request may be either expressed or implied. 
The general rule is stated in Wait’s Actions and Defences, 
cited on the part of the defendant in argument. At page 
449 of volume 4 of that work it is said: 

“An action cf assumpsit for money paid by one person 
for another can only be maintained when it was paid in 
pursuance of a request from such person, express or im- 
plied, so that either an expresse| or implied promise to 
repay the same can be predicated thereon.” 

Again, on page 453: 

“In order to entitle a person to recover for money paid 
for another, a request, express or implied, must be estab- 
lished, or an express promise to repay it, and it may be 
said that, in all cases where there is a legal obligation on 
the part of the person paying to pay the money, the 
rimary obligation resting upon the person for whose 
Conall it was paid, the law implies a request and a con- 
sequent promise that will uphold an action to recover it 
back.” 

Now, what is the relation between the District and the 
railroad company ? In the case of Barnes v. The District 
of Columiia, it will be remembered that the Baltimore & 
Potomac Railroad Company, in crossing certain streets 
within the limits of the city, left a dangerous excavation, 
down which the plaintiff fell, and he brought an action 
for the injuries he had sustained. The main question 
there was whether the acts or neglects of the Board of 
Public Works were chargeable to the District, but the 
important principle established in that case, as applicable 
to this case, was that the District of Columbia is responsi- 
ble for the condition of its streets, and is bound to see 
that they are kept in good condition, and where a railroad 
company is authorized to construct its road in a street or 
avenue, the District is the company’s surety for the safe 
condition of its streets, and cannot be absolved from 
obligation. 

The District of Columbia—the Board of Public Works 
at that time—was bound for the proper paving of the 
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streets, in the relation of a surety to the railroad com-. 


pany, on whom primarily the obligation rested. Now, in 
the cases which are put in the books, 1t 1s not necessary 


that any notice be given, or demand first made, upon the , 


principal before the surety’s right accrues to pay the debt, 
and then to recover the money paid on account of the 
principal. The very fact that the obligation has not been 
discharged by the principal is, in itself, sufficient to en- 
title the surety to pay the debt, and then reclaim the 
money from his principal. It is upon this ground, we 
think, that this defendant, not having done or offered to 
do the work, and the District being responsible for the 
condition of its streets, the District should proceed at once 
to do the work as surety, and then claim the money from 
the defendant, who is primarily responsible for the con- 
dition of the street, upon the implied promise to refund 
the money. 

We recognize the rule which was recognized by the 
court at Special Term, that if the company chose to do 
the work they might do it, and they might have enjoined 
the District authorities from interfering with them, but 
if they fail to offer to do it, fail to notify the District au- 
thorities, then there was that condition of things which 
would authorize the District to do the work at its own 
immediate expense, but at the ultimate cost of the de- 
fendant, and to reclaim the money from the latter. 

There is still another ground to be noticed in this con- 
nection. The second prayer granted by the court below 
was: 

“The jury is instructed that, in determining whether 
the defendant company had notice or knowledge that the 
municipal authorities had directed and ordered that new 
pavements should be laid on the said streets and avenues, 
and had entered upon the performance of the said work, 
they are authorized to consider the testimony, to the effect 
that the defendant changed the grades of its track so as 
to conform to the grades of the new pavement; that its 
cars were running along the said streets and avenues 
while the work was progressing; and that the defendant 
obtained an injunction to prevent the paving of the spaces 
between its tracks, while the rest of the streets and avenues 
were being paved, with the other testimony in the case.” 

Now, the facts developed in this regard were, that while 
the District was asserting its right and duty in paving 
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the streets in the first instance at the cost of the defend- 
ant, the defendant came into court and objected to the 
District’*paving between its rails, but made no objection 
to its paving on the outside of the rails. In other words, 
it tacitly consented to the right claimed by the District 
to pave this part of the street at the expense of the com- 
pany, and this would bring the case within the rule else- 
where laid down in Wait, p. 453, as follows: 

“Thus, where one pays money to satisfy a debt of a 
person, at his request, from such request the law would 
imply a promise to repay it.” Cook v. Linn, 19 N.J. Law, 
ll; Mills v. Johnson, 23 Tex., 308. 

“ And this would be the case where there is no express 
request, but a tacit assent to such payment, as where A 
pays money for B when Bb is present, to which he does 
not object, unless the circumstances are such as toindicate 
that it was gratuitous, the law from such tacit assent will 
treat the money as having been paid at B’s request.” 
Packard v. Lienoir, 12 Moss, 11. ~ 

It has been claimed that this was money paid under a 
mistake of law, and the general rule has been insisted 
upon that money paid under a mistake of law cannot be 
recovered back. esa to the view we have taken 
there was no mistake of law, as the District had a right 
to do the work and charge it to the defendant. The 
general rule as to money paid under a mistake of law 
has no application to this case. That rule is, that if I 
pay money under the mistaken impression that it is my 
duty to pay it—that it is my debt—and I discover after- 
wards that I was:not bound to do it, I could not recover 
the amount so paid from the party to whom paid. Ac- 
cordingly, if the District authorities had paid this money 
to a contractor for work that the District was not bound 
to do, it could not recover the money from the contractor. 
But if the District could not recover it from the defend- 
ant in this case, it would not be upon the ground that it 
was paid under a mistake of law, but because it was paid 
by the District without any previous request of the de- 
fendant, express or implied. But, independently of that, 
it is doubtful how far such a rule could have application 
to public officers. If a public officer undertakes to pay 
the public money under the mistaken impression that it 
was his duty to do it, it would not relieve the person 
really owing it from the obligation to pay it. 
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ing all water, gas, and service pipes to be laid prior to the 
paving. The necessity is more apparent, where railroad 
privileges have been granted, to have the timbers laid as 


the paving progresses, which will not only be a benefit 


to the city but add to the comfort of those residing upon 
or passing over the street. We are willing to anticipate 
the putting down of the sleepers and cross-ties of our 
contemplated extensions, provided the paving be done by 
your own contractor without charge against us, and should 
be pleased if the suggestion herein submitted should meet 
the favor of your board.” 

The District went on and laid the pavements of these 
streets, and at same time the company laid its stringers and 
cross-ties and prepared them for adaptation to the uses of 
the road at some future time; and it is now claimed that 
they ought not to be charged for that part of the pave- 
ment laid between the rails of this road and the two feet 
outside. Whenever the company undertook to lay down 
its railroad where there was no pavement, it is very clear 
that the obligation to keep the streets well paved involved 
the obligation to construct pavements anew. If the 
charter had authorized it to lay its road on a street already 
paved, and that pavement could be utilized so that the 
road could be laid down without destroying it, I suppose 
the obligation of the company would have been satisfied 
if it kept the existing pavement in good condition, and 
it would not be bound to pay the District for a pavement 
constructed before the road was even chartered. This 
case covers these two supposed cases. It is a case where 
the street was not paved at all when the charter was given, 
but where the company had elected before the pavement 
was laid down to extend its road into the street. 

Now, there was offered in evidence an act of Congress 
under date of March 3, 1869, under which the company 
claimed that it had five years from that. date within which 
to complete its road. However that may be, the com- 
pany, as we have seen, addressed a letter to the Board of 
Public Works, which has already been referred to, by 
which they proposed to have the same benefit of the pave- 
ment that the board should lay down as if they had con- 
structed their road simultaneously with the pavement, but 
they claimed at the same time not to be charged—not to 
be burdened with the same charge that the law would 
impose upon them under such circumstances. For that 
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purpose they proposed to divide up the process of con- 
structing their road, so that a part of it would post date 
the completion of the pavement, and then claim that they 
did not occupy the street with their road until after the 
pavement - been made. 

Now, it seems to us that, as this company had elected 
to construct their road in the street, and have the use of 
the pavement which the board was laying down, and 
complete their road after the pavement was completed, 
that this process of constructing their road was to be 
treated as one thing; that they could not divide it up so 
as to get the benefit of the pavement that the board was 
laying, and yet avoid the charge that the law imposed 
upon them when they constructed their road simultane- 
ously with the work done by the board, and that when 
they did use and occupy the street for the purpose of their 
railroad, they should reimburse the board for the paving 
that was done for their benefit; that when Mr. Thompson 
said that they were willing to lay their stringers and 
cross-ties, “ provided the paving be done without charge 
to us,” he should have said, “ provided, that when the 
road is completed, and when we occupy the street here- 
after, we will reimburse you for the work you are now 
doing.” 

There is, in our judgment, no error in the case, and I 
will make the same remark about this case as I did about 
the other, that there is a great number of instructions 
which are substantially the same in the two cases. We 
think the judgment in this case should also be affirmed. 
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STATEMENT OF THE CASE. 

This was an action brought by the defendant in error, 
in November, 1880, to recover from the plaintiff in error 
$153,216.15, on account of work done and materials fur- 
nished by the defendant in error, the District of Colum- 
bia, in the paving of certain streets and avenues in the 
city of Washington at various times in the years 1871,’2, 
°3,’4,and °5, upon and in consequence of the failure of the 
plaintiff in error (the defendant below) to do said work 
and furnish said materials in accordance with its duty, 
as prescribed by statute. 

The plaintiff in error was chartered by an act of Con- 
gress dated Julv 1, 1864, and amended March 3, 1865. 
(R. pp. 35, 36, 65, and 71.) 


By these acts it was authorized to construct and operate 
lines or routes of double track railways in designated 
streets and avenues in Washington and Georgetown, In 
this District. . 

The seventeenth section of the first-mentioned act re- 
quired the completion of the railways on one of the 
routes, that is, the route between the Capitol and 17th 
street west, within four months after the organization of 
the company, and on the other routes within one year 
after such organization. These times for completion were 
extended by an amendatory act of January 30, 1865, as 
follows: The first period to thirty days after the passage; 
the second to one year after such passage. (R. 71.) The 
latter period was further extended by amendatory acts of 
March 2, 1867, and March 3, 1869, to January 1, 1869, 
and then to five years from. March 5, 1869, or to March 
3, 1874. (RK. 73.) 

By the act of March 3, 1865, above mentioned, the 
plaintiff in error was given “the privilege of extending 
at any time the road now In operation from 17th street 
west to the Capitol; from the present terminus of said 
road on A street north, along A street north to Ist street 
east, along Ist street east to East Capitol street, along 
Kast Capitol street to 9th street east, along 9th street east 
to L street south.” (R.72.) 

The significance of the periods within which the plain- 
tiff in error was at liberty so construct and operate its 
lines of railways, and thereby use and occupy the desig- 
nated streets and avenues, will appear hereafter. 

As to the statutory duties involved in this case, the 
only provisions of law relied on as creating or defining 
such duties are the following: 

The charter of July 1, 1864, section 1, after giving au- 
thority to construct and lay down the railways, and the 
right to run public carriages thereon drawn by horse- 
power, concludes as follows: “ Provided, That the use and 
maintenance of said road shall be subject to the muni- 
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cipal regulations of the city of Washington within its 
corporate limits.” (R. 66.) 

A similar provision will be found at the end of the 
first section of the amendatory act of March 3, 1865. 
(R. 72 

These provisions were manifestly designed to subject 
the plaintiff in error to proper police regulations in re- 
spect of the conduct and management of its railways. 

These provisions are also confined in terms to the mu- 
nicipal regulations of the city of Washington. 

The next provision is to be found in section 4 of the 
act of July 1, 1864. It is in these words: 

‘That the said corporation hereby created shall be 
bound to keep said tracks, and for the space of two (2) 
feet beyond the outer rail thereof, and also the space be- 
tween the tracks, at all times well paved and in good 
order, without expense to the United States or to the city 
of Washington.” (R. 66.) 


The next provision is section 5 of the same act, as fol- 
lows: 


“Sec. 5. And be it further enacted, That nothing in this 
act shall prevent the Government at any time, at their 
option, from altering the grade or otherwise improving 
all avenues and streets oce uple “dl by said roads, or the ¢ ity 
of Washington from so altering or improving such streets 
and avenues, and the sewerage thereof, as may be under 
their respective authority and control; and in such event 
it shall be the duty of said company to change their said 
railroad so as to conform to such grade and pavement.” 
(R. 66.) 

It is plain that the last section has no relation what- 
ever to the duty of paving. That duty was imposed and 
defined by the preceding section four, the construction of 
which it will be for this court to determine. 

The whole scope of section 5 is to provide, that in the 
event of any alteration or improvement of the streets or 
avenues, and the sewerage thereof, by the Government or 
the city of Washington, it shal’ be the duty of the com- 
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pany to change its said railroad so as to conform to such 
grade and pavement, 

The only duty here preseribed is the change of the. rail- 
road. 

sy section 6 of the same act it is provided, “That this 
act may at any time be altered, amended, or repealed by 
the Congress of the United States.” (R. 66.) 

The original declaration in this action was filed Nov. 
27, 1880. It alleged that by acts of Congress of February 
21, 1871, June 20, 1874, and June 11, 1878, it was made 
the duty of the defendant in error, the District of Colum- 
bia, to take charge of and improve, as might be prescribed 
by law, all the avenues, streets, and alleys of Washington 
and Georgetown. 

It alleged the incorporation of the plaintiff in error by 
the act of Congress of July 1, 1864, the construction and 
maintenance of its railroad tracks along the streets and 
avenues therein named. 

It further alleged that, in the exercise of its powers and 
pursuant to law, the defendant below ordered that the 
streets and avenues named in the declaration should be 
repaired and improved by amending the grades and lay- 
ing down new and greatly needed pavements, and that 
thereupon it became the duty of the plaintiff in error, 
pursuant to the fourth section of its charter hereinbefore set 
forth, to conform its track to said grade and to pave the 


entire space between two lines running parallel with its 
tracks, two feet from and outside its exterior rails, upon 
and along said streets and avenues, in conformity with 
the plan prescribed by the defendant in error; that -the 
plaintiff in error neglected to perform and did not per- 
form said duty; that the defendant below was therefore 
obliged to and did grade and pave said portion of said 
streets and avenues which should have been graded and 
paved by the plaintiff in error; and that there was due 
the defendant in error the sum of $153,216.15, “ which 
said account for work and material has been duly pre- 
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sented to the defendant and payment refused, whereby 
an action has accrued to the plaintiff to maintain its ac- 
tion against the defendant to recover said sum,” &e. (R. 
2 to 6.) 

The declaration refers to no statutory provision other 
than the 4th and 5th sections of the charter of the plain- 
tiff in error, hereinbefore set out, as imposing anv duty 
or obligation on the plaintiff. 

The cause of action therein stated rests solely upon 
the neglect of the plaintiff to perform the duty alleged 
to have been created by the said 4th section of its charter. 

The defendant below filed three pleas to the original 
declaration: Ist. Nil debet; 2d. Non assumpsit mfra tres 
annos; 3d. Actio non accrevit infra tres annos. 

Issue was joined on the first plea. The plaintiff below 
demurred to the second and third pleas. (R. 7.) 

The court, at the request of the parties, ordered the de- 
murrer on which issue was joined to be heard in the 
General Term in the first instance. (R. 8.) 

The court in General Term considered the pleas of the 
statute of limitations bad in substance, and sustained the 
demurrer, and held that the claim in the declaration “as 
presented is not obnoxious to the plea of the statute of 
limitations.” (R. 19.) 

Considering itself, by the demurrer, “forced to examine 
the entire case,” and the question of the right of the plain- 
tiff to maintain its action, the court went further and 
held that the defendant was bound by its charter “not only 
to pave once the designated portions of the streets, but to 
repair the paving and to change the grade, and lay new 
pavements within the prescribed limits, whenever the 
municipality in its discretion should see proper to make 
changes in the streets, rendering such work proper to be 
done on the part of the companies.” (R. 19.) 

The court held, also, that the suit “is based upon an 
obligation on the part of” the plaintiff in error, the rail- 
road company, implied by construction of law, to repay 
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to the District what it has expended for work the railroad 
“was bound by statute to perform without expense to the 
city.” “If this paving,” the court said, “has caused any 
expense to the District, the statutory obligation has been 
broken. and this fact furnishes the consideration and 
foundation of the claim for reimbursement.” (R. 15.) . 
“We think that a recovery in the present Case should be 
sought in an action of assumpsit founded upon the statu- 
tory obligations of the charter. . . . The declaration in 
its present form must be held to be in debt, and should 
be changed to assumpsit. It should also charge that the 
sums paid, and now sought to be recovered back, were 
what the work was reasonably worth, and it should set 
forth the other sections of the charter, which require the 
companies to conform their track to the grade of the 
street, and should refer to the provision that the road 
shall be subject to the municipal regulations.” (R. 23.) 

The plaintiff below, on the 10th of February, 1882, 
filed an amended declaration, (R. 23—28,) which differs 
from the original declaration in that it refers to the first 
and fifth sections of the charter of the plaintiff in error, 
and charges for additional grading and paving alleged to 
have been done by the defendant in error, increasing the 
amounted claimed to $161,622.52. This amended decla- 
ration concludes as follows: 

“Which said several sums were and are the just and 
reasonable costs of the said several items of paving, as 
hereinbefore set forth, amounting in total to the sum of 
$161,622.52, which said sum, in the form of an itemized 
account, was afterwards, to wit, on the 25th of February, 
L880, presented to the defendant and payment demanded, 
which was refused, to wit, at the District aforesaid. 

“Whereby, and by force and effect of the statutes afore- 
said, a right of action hath accrued therein to the plain- 
tiff to maintain its said suit.” (R. 28.) 

To this amended declaration the plaintiff in error 
pleaded non assumpsit, and various special pleas, among 
the latter pleas of the statute of limitations. (R. 29 to 32.) 
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The defendant in error joined issue upon all the pleas 
except those of the statute of limitations, being the elev- 
enth and twelfth pleas, to which last-mentioned pleas it 
demurred. (R. 33.) 

The cause came on to be heard at a special term on the 
demurrer of the defendant in error to the plaintiff in 
errors pleas of limitation to the amended declaration. 

The demurrer was sustained, and an exception was 
taken to the ruling of the court. The cause was there- 
upon tried by a jury upon the issues of fact jomned. (R. 33.) 

At the close of the evidence on behalf of the defendant 
in error the plaintiff In error moved the court for leave to 
reinstate the pleas of limitation, which, upon the de- 
murrer, had been overruled; but the court refused the 
motion, and the plaintiff in error duly excepted. (R. 54.) 

At the trial of the case the plaintiff gave in evidence 
the charter of the company, and read to the jury the 
proviso at the end of section 1, and also sections 4, 5 and 
6, above mentioned, and also gave in evidence the four 
acts of Congress above mentioned, amendatory of said 
charter. 

It was admitted that the said charter was accepted, and 
the defendant organized thereunder, and that said amend- 
ments were also accepted, and that the defendant was in 
lawful use with its tracks and cars of the streets and 
avenues described in the declaration. 

The plaintiff then gave in evidence an act of the Legis- 
lative Assembly of the District of Columbia, approved 
July 10, 1871, entitled “An act making appropriations 
for improvemerits and repairs in the District of Columbia, 
and providing for the payment thereof,” and also the 
place of improvement referred to in said act, together 
with the letter of the Board of Public Works and W. D. 
Cassin to said Legislative Assembly. (R. 36 and 54.) 

The plaintiff then read in evidence, from the minutes 
of the Board of Public Works, certain entries tending to 
prove that the board, at divers times, awarded to divers 


persons contracts to grade and to lay new pavements in 
certain avenues and streets in the declaration mentioned ; 
and that in pursuance of such awards, contracts were 
entered into, and the pavements laid, which are mentioned 
in the declaration. (R. 37, 38, &c.) 

All the above awards, and the contracts made in pur- 
suance thereof, called for and required the laying of new 
pavements in the said streets and avenues, without any 
reference to the railroad of the defendant, or any duty on 
its part. (R. 37.) 

The contracts were in form like that printed on page 
96 and 97 of Reeord. 

The said awards and contracts were all given in evi- 
dence against the several objections of the defendant, and 
exceptions were severally taken to the several rulings of 
the court admitting them in evidence. (R. 37-40.) 

The plaintiff then gave evidence tending to prove that 
in or about the year 1864, the defendant, in pursuance of 
its charter, constructed and laid its railroad in and along 
the following avenues and streets in Washington: Com- 
mencing at the junction of A street north, and New Jersey 
avenue at the north side of the Capitol; then along the 
east side of New Jersey avenue to D street north, and along 
D street north, and C street north, and Indiana avenue to 
the intersection of D street north with Indiana avenue: 
along Indiana avenue, D street north, and Louisiana 
avenue to 5th street west; along 5th street west to F street 
north; along F street north to 14th street west; along 
l4th street west to H street north; along H street north 
to 17th street west; and along 17th street west to New 
York avenue; and thereafter used and operated said rail- 
road, and that the defendant, when it constructed said 
road, at its own expense, paved with blue and cobble 
stones the space within the exterior rails of its railroad, 
and two feet outside; and thereafter, at its own expense, 
kept and maintained said spaces well paved and in good 
order until the pavements laid in said spaces were removed 
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by the plaintiff so as to lay the new pavements hereinbe- 
fore mentioned. (R. 37.) 

The plaintiff then gave evidence tending to prove that 
the said pavements were of the materials and furnished 
at the times alleged in the declaration, and that all of 
them, as laid, extended from curb to curb, embracing the 
spaces within the exterior rails of the defendant’s railroad, 
and two feet beyond on each side; and that when in the 
performance of the work under said contracts, a change 
ot grade of the railroad of the defendant became necessary 
by reason of an alteration of the grade of the street by 
the plaintiff, the said change was made from time to time 
by the defendant, at its own expense; and that the only 
work done by the plaintiff, the cost whereof is sought to 
be recovered in this action, is the work done in the spaces 
between the exterior rails of defendant’s railroad, and two 
feet outside the exterior rails. (R. 37-38.) 

The plaintiff then offered evidence tending to prove 
that when the said act of the Legislative Assembly, ap- 
proved July 10, 1871, was passed, the defendant had not 
constructed and laid its railroad in, nor entered upon or 
used in any manner, any avenue or street except those 
hereinbefore merttioned, in which the main stem, or old 
line of the defendant’s road, from Seventeenth street to 
the Capitol, was laid; and that when the contracts were 
awarded and entered into as aforesaid, for laying new 
pavements in East Capitol street, Ninth street west, Con- 
necticut avenue, and other avenues and streets in the city 
of Washington, and other streets in Georgetown, the de- 
fendant had not constructed and laid its railroad in the 
said avenues and streets nor in any way entered on or 
used the same; but that in the progress of the work of 
laying pavements under the said corftracts in the said 
avenues and streets, the defendant intending to extend its 
railroad into and along the said avenues and streets, and 
with the permission of the said Board of Publie Works, 
granted at the request of the defendant, and in order to 
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prevent the tearing up the said avenues and streets in the 
future, laid in the said avenues and streets, the cross-ties 
and stringers for its railroad; and subsequently and at 
different times after the said new pavements in the said 
avenues and streets were completed, laid the rails of the 
said railway, and thereafter used and operated the said 
railroad in the said streets and avenues. (R. 3. ) 

Evidence was further given by the plaintiff tending to 
prove that the cost of all of said pavements was originally 
assessed one-third against the lots abutting upon the said 
avenues and streets, being one-sixth on each side,and the 
other two-thirds to the plaintiff, except in two Instances ; 
and that, except in said two instances, there was no as- 
sessment or other charge made against the defendant; 
that in said instances the defendant was assessed on ac- 
count of its railroad, as an owner of property abutting on 

‘the improvements; that after the acts of Congress of June 

19, 1878, and June 27, 1879, were passed, there was a re- 
vision of the assessments, and the cost of the pavement 
in the spaces between the defendant’s exterior rails, and 
two feet bevond the exterior rails, was taken off the abut- 
ting lots, and, after examination, assessed against the de- 
fendant, and drawback certificates were issued to the 
owners of said lots as required by said acts; that in re- 
spect of said two instances certificates of indebtedness 
were issued as liens against the railroad, and were, in the 
year 1873, sold by the plaintiff to the First National Bank, 
and that the same since the sale have been and now are 
held by said bank. (R. 54.) 

There was evidence tending to prove that notice of said 
assessments and of the sale thereof was given to the de- 
fendant, and that the said revision included as well the 
pavement for which certificates of assessment had been 
issued and sold in the two instances aforesaid as the other 
payments, and that, after the revision, demand of pay- 
ment was made as alleged. (R. 38, 39-54.) 

The plaintiff further gave evidence tending to prove 
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that the contract prices for laving the pavements in the 
declaration mentioned were just and reasonable, and were 
paid by the plaintiff in money and securities as said pave- 


ments were completed and measured. (R. 39.) 
The plaintiff then rested. (R. 54.) 


There was no evidence that when the plaintiff ordered 
and directed the laving of new pavements in the streets 
and avenues along which the defendant had constructed 
its main stem or old line, or afterwards the space between 
its exterior rail and two feet beyond on each side, was 
not, in all respects, well paved and in good order as re- 
quired by the fourth section of the defendant’s charter: 
neither was there any evidence that the plaintiff made 
demand of the defendant to do the work, for which re- 
covery is sought, or offered any opportunity to the defend- 
ant to do such work, or was willing that the same should 
be done by the defendant. 


When the plaintiff rested the defendant moved the 
court for leave to reinstate the pleas of limitation, but 
the court refused the motion and the defendant excepted. 
(R. 54.) 


The defendant then moved the court to instruct the 
jury that the plaintiff was not entitled to recover, but the 
motion was overruled and the defendant excepted. (R. 54.) 


Whereupon the defendant offered evidence tending to 
prove that at and before the passage of the act of July 21, 
1871, the defendant had, so far as it had constructed and 
laid its said road, paved at its own expense, within the 
exterior rails and for two feet outside, and had since kept 
said spaces well paved and in good order at its own ex- 
pense; and that the same were well paved and in good 
order when the said contracts were entered into, so far as 
said railroad was then constructed and laid; to which 
offered evidence the plaintiff objected, and its objection 
was sustained, and the defendant excepted. (R. 54.) 
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And thereupon the defendant further offered to prove 
by John W. Thompson, the president of the defendant 
COMMpany, that in respect of the avenues and streets in 
which the cross-ties and sleepers of its railroad were laid 
in the progress of the work as hereinbefore stated, the de- 
fendant, claiming to have under the said act of March 3, 
1869, five vears from the date of the said act within which 
to construct and lay its railroad, and under the said act of 
Mareh 3, 1865, an indefinite time for the extension of its 
railroad along A street north to First street east, along 
First street east to East Capitol street, along Kast Capitol 
street to Ninth street east, and along Ninth street to L 
street south, had in good faith determined to avail itself 
of the delay allowed by law, and not to construct and lay 
its railroad in the said avenues and streets until after the 
hew pavements were laid by the Board of Public Works, 
and made known such determination to the said Board of 
Public Works; and that the said board thereupon agreed 
with the defendant that if the latter would, in the progress 
of laying the pavements in the said avenues and streets, 
lay its cross-ties and sleepers and thereby prevent the ne- 
cessity of tearing up the pavements in the future, when 
and as the defendant might elect to construct and lay its 
railroad in the said avenues and streets, that the laying 
of such cross-ties and sleepers at the instance of the said 
board, and entering upon and using for that purpose the 
said avenues, should not involve any liability on the part 
of the defendant to pay for any part of the said pave- 
ments, but that the said defendants should stand in re- 
spect of liability as if the said cross-ties and sleepers had 
not been laid by it, nor the said avenues and streets en- 
tered upon and used for such purposes; and that there- 
upon the defendant assented to the said agreement, and, 
confiding in the same, laid at its own expense the said 
eross-ties and sleepers; and that the letter of the 26th of 
October, 1871, was written at the instance of the said 
board, and that the said letter and resolution of the same 


date were in pursuance of the said agreement intended 
to carry into effect the same; and the defendant claimed 
that the said offered evidence was admissible as inde- 
pendent evidence, and also as explanatory of the said 
letter and resolution. 

To which offered evidence the plaintiff objected; and 
the court sustained the objection, and ruled that the said 
offered evidence was not admissible for any purpose, and 
refused to allow the said evidence, or any part thereof, to 
be given to the jury. (R. 55.) 

And thereupon the defendant gave evidence by the 
said witnesses examined by the plaintiff, who had been 
members of the Board of Public Works, tending to prove 
that the Board of Public Works, in the construction of the 
authority delegated to it by law, claimed that the power 
and duty was exclusively devolved on it of paving the 
avenues and streets from curb to curb, including the 
spaces mentioned in the fourth section of the said charter ; 
and on cross-examination of A. B. Mullett, a witness 
called in behalf of defendant, he testified that he was a 
practical engineer, and a member of the Board of Public 
Works at the time of the doing of the work sued for in 
this action, and that it was, in his opinion. impracticable 
to divide the work of paving the spaces included between 
the concrete lines of the streets and avenues mentioned 
in the declaration, and the outer rails of defendant’s 
tracks in said streets and avenues, so as to enable the 
plaintiff to do the said work up to the imaginary line two 
feet from the outer rails of the defendant’s said tracks, 
and enable the defendant to do the work of paving the 
spaces between said imaginary lines and its said outer 
rails; and in awarding and entering into the said con- 
tracts, and in the execution of the work thereunder, acted 
in pursuance of such claim, and did not make any re- 
quest or demand upon the defendant to do the work, 
whereof the costs are claimed in the declaration, nor 
offered it any opportunity to do the same; that at the 
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commencement of the work on the line ot the defendant's 
railroad. then constructed and laid. the right Was claimed 
by the defendant, when the pavement in the spaces afore- 


said laid by the defendant had been taken up on account . 


of a change in grade, to relay the said pavement, which 
right was denied and refused by the said board ; and that 
the said board, in awarding contracts forall pavements 
to be laid on the line of the defendant’s railroad, declared 
and defined its policy and determination that it would, 
itself, lay the said pavements over the entire roadway 
from curb to curb, and with such material as the said 
board had selected, and that neither in the laying of 
the said pavement, nor in the selection of the material to 
be used, did the defendant take part, 

The defendant further gave evidence tending to prove 
that it hever received any request or demand On behalf of 
the plaintiff or the said board, nor had any opportunity 
afforded to do any part of the work mentioned in the dec- 
laration, nor did the said defendant offer to do any of 
said work sued for, and whereof the costs are sought to 
be recovered in this action: that the prices paid by the 
plaintiff for the said work were excessive and exorbitant, 
being in some instances more than fifty per cent. in excess 
of the fair and reasonabl prices and of the cost of the 
material and labor, after allowing for all expenses and a 
reasonable profit Lo the contractor: that the sald contracts 
were awarded arbitrarily and without competition; that 
the said scale of rates was established by said board 
September 14, 1871, and was excessive and exorbitant, 
and deviated from by the said board from time to time; 
that the same was established after advertisement in a 
single newspaper in the city of Washington, calling for 
rates at which bidders would lay the different pavements, 
but not giving, or purposing to give, the work in pursu- 
ance of such bids, and that the said seale of rates was 
extravagantly high. 

The defendant further gave evidence that the pave- 
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ments laid by the plaintiff in the avenues and streets 
alleged in the declaration were utterly unsuitable, and 
that such as were of wood soon rotted away, and in a 
short time it became necessary to replace all, or nearly 
all, with others; and that the cobble-stones with which 
the defendant had paved along its railroad as above men- 
tioned, were removed and appropriated and used by the 
plaintiff, and of the value of which cobble-stones evidence 
was given. 


And thereupon the defendant rested its case. 


The evidence contained in the bill of exceptions was all 
the evidence in the cause. 


In response to prayers submitted by both sides (R. 57, 
59), the court gave a series of instructions, at the instance 
of the defendant in error (R. 64), but refused all the 
pravers of the plaintiff in error. (/d.) 

Taking the instructions given by the court in connec- 
tion with the rejected prayers of the plaintiff in error, it 
will be found that the court ruled the following proposi- 
tions of law: 


First. That the duty of the plaintiff in error was not as 
defined by the fourth section of its charter to keep well 
paved and in good order the spaces mentioned in said see- 
tion, but that notwithstanding the said spaces were in 
fact so kept, the further duty rested upon it to pave the 
said spaces from time to time with the material directed 
by the defendant in error; that is, that the measure of the 
duty of the plaintiff in error was not to keep the said 
spaces in fact well paved and in good order, but according 
to the direction of the defendant in error. 


Second. That if the duty of the plaintiff in error de- 
pended upon the will and discretion of the defendant in 
error, the plaintiff in error was not entitled to the exercise 
of such will and discretion, and an opportunity to com- 
ply therewith. 
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Third. That the duty of the plaintiff in error, although 
defined by the charter to be “to keep the sald tracks, and 
for the space of two feet he yond the outer rau thereof, and 
also the space hetween the tracks. at all times well paved,” Xe... 
commenced and was operative before there were any tracks 
or outer rails or spaces between tracks, and notwithstand- 


ing the plaintiff in error was not in default in respect of 


laying down its railways, but was expressly authorized by 
law to delay their completion on the line between A street 
north and L street south for an indefinite time, (R. 72,) 
and on the other lines, except that between 17th street 
west and the Capitol, until March 3, 1874, or after the 
work was done for the cost whereof this action is brought. 


Fourth. That although the duty to pave the said spaces 
was imposed by law upon the plaintiff in error, yet that 
the defendant in error had the right to perform the said 
duty without any demand on the plaintiff in error to 
perform, followed by its refusal or neglect, or affording 
any opportunity to perform,and that upon such perform- 
ance by the defendant in error the law would imply a 
promise on the part of the plaintiff in error to pay the 
cost thereof. 

Fifth. That the postulate of the implied assumpsit was 
not the refusal or neglect of the plaintiff in error to per- 
form its statutory duty, after demand, or, in other words, 
its default, but that the defendant in error had primarily 
the right to perform said duty at the cost and expense of 
the plaintiff in error, and that if the plaintiff in error 
would prevent the exercise of such right, it was its duty 
to offer itself ready to do the work as soon as it had 
notice or knowledge that the defendant in error was pro- 
ceeding to do the same. 


Sixth. That in the absence of such offers by the plain- 
tiff in error, the law implied a promise to pay without 
demand and refusal or neglect, notwithstanding the de- 
fendant in error, in the interpretation of its powers, claimed 
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that the right and duty to pave the said spaces in common 
with the rest of the streets and avenues belonged to it and 
not to the plaintiff.in error, and in pursuance of said 
claim made contracts for paving the entire streets from 
curb to eurb, and paid the cost of said paving as ah en- 
tirety, and assessed and collected part of the said cost 
from the property holders, and without any reference 
to the duty of the plaintiff In error to pave at its own 
expense the said spaces, and never in any manner claimed 
or asserted that the cost of paving the said spaces devolved 
on the plaintiff in error until after the passage of the 
acts of June 19, 1878, and June 27, 1879. 


Seventh. That the said offer by the plaintiff in error was 
not excused by the pretension or claim of the defendant 
in error that the paving of the spaces in the said streets 
and avenues belonged to it in common with the rest of 
the said streets and avenues, and that the said offer would 
have been ineffectual and useless. 


Eighth. That after the defendant in error had paved 
the said spaces in common with the rest of the streets 
and avenues, and paid two-thirds of the cost and assessed 
the other one-third to property-holders, and after the said 
assessments had been ratified and confirmed by the said 
acts of June 19,1878, and June 27, 1879, it was competent 


for the defendant in error to maintain this action. 


Ninth. That the ordinary rule of damages was not 
applicable, but that the plaintiff in error was bound to 
pay, not the reasonable cost of the paving, but the rea- 
sonable expense to which the defendant in error was put 
“under all the circumstances.” 

Other rulings, less important, but not less erroneous 
than the above, were made by the court. 

Under the instructions, the jury found a verdict for the 
plaintiff in the sum of $147,507.05, without interest (R. 
34), on which verdict judgment was rendered (R. 34), 
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which judgment Was affirmed in (reneral Term (R. LQ), 


and this writ of error sued out. 


ASSIGNMENT OF ERRORS. 


|. The court erred in holding that the duty of the 
plaintifl In error Was not discharged by keeping the said 
spaces in fact well paved and in good order, but that not- 
withstanding the said spaces were so kept, the further duty 


rested upon it of laying new pavements when and of 


such material as might be directed by the defendant in 
error 


Pravers of plaintiff in error refused (It. 59, G4): 


lirst. The duty Imposed Upon the defendant by its 
charter, so far as Involved in this sult, was to keep the 
space embraced within two lines drawn two feet from the 
outer rails of its tracks, and running parallel with said 
tracks, at all times well paved and in good order, without 
eX pelise to the United States or the cities of Washington 
and Georg town. The measure of the said duty In re- 
lation to keeping the said space at all times well paved 
and in good order, and the manner of performing the 
same, depended upon the law of the land, and not upon 
the discretion or judgment of the plaintiff. And the said 
duty was owing and to be performed by the defendant; 
and if from the whole evidence the yury shall find that 
the 7 fendant did keg }) the space above mentioned it all 
times well paved and in vrood order, and that notwith- 
standing the fact that said Spruce Was SO kept well paved 
and in good order, the plamtiff did the work for the cost 
whereof this action is brought, then the plaintiff is not 
entitled to recover. 

“Second. If the jury shall find from the whole evidence 
that before and at the time the work was done, the COstT 
whereof Is sought to be recovered in this action. the space 
to which the duty of the defendant related was well paved 
and in good order, and that the said work was notwith- 
standing done by the plaintiff, then the plaintiff is not 
entitled to recover in this action.” 

Instructions given (R. 57, 58, 64): 

“First. The jury is instructed that if they find from 
the evidence that the municipal authorities ordered and 


~~ 


es 


1 


directed that the streets and avenues named in the decla- 
ration, and along and over which the tracks of the de- 
fendant’s railroad are laid, should be repaired and im- 
proved by laving down new pavernents of wood and 
concrete, as set forth 1m the declaration, ana that said 


authorities thereupon entered upon the performance of 


the said work, and shall further find that the defendant 
company had notice or knowledge that the said authori- 
ties had so ordered and directed, and had entered upon 
the performance of said work, it thereupon hecame the 
duty of the defendant company, without delay, to con- 
form its tracks to the grade of the new work, and to pave 
its tracks and the space between the same, and also to 
pave the Space of two feet on each side ot its outer rails, 
LO contorm to the plan and character of the pavement 
then being laid in said streets and avenues, respectively, 
by the said municipal ‘authorities; and if the jury shall 
further find that the defendant company neglected to 
prive its tracks, and the Space between the Sire and for 
two feet on each side of the outer rails thereof, and that 
the said authorities thereupon paved the said spaces, as 
described in the declaration, and paid the cost of paving 
the same, then the plaintiff is entitled to reeover in this 
action against the defendant such sum as the jury shall 
believe Wis the reasonable cost of performing the said work 
at the time or times it was done 

“Third. The municipal authorities were under no obhi- 
gation to notify the defendant company that it was ex- 
pected to pave its tracks, the spaces between the same, 
and for two feet outside of the outer rails thereof, or to 
demand that the defendant should perform the said work. 
As soon as the defendant had notice or knowledge that 
the municipal authorities had ordered and directed new 
pavements to be laid in the streets and avenues metnti- 
tioned in the declaration, and that they were commencing 
the work, it forthwith became the duty of the defendant 
to offer itself ready to do the paving, and to proceed to 
do the same, in such manner as to conform to the altered 
grade and the character of the said new pavements then 
being laid by the said authorities; and in the absence of 
such offer, and upon the neglect of the defendant who 
commenced the work, it became the duty of the said 
authorities to perform the same at the reasonable cost of 
the defendant. 
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“Fourth. Notwithstanding the jury may find that the 


pavements selected by the municipal authorities, and 


charged for in this action, were unwisely selected and 
soon perished, or became unserviceable, the plaintiff will 
still be entitled to recover what the said work was reason- 
ably worth at the time it was performed.” 


Il. The court erred in holding that, the duty of the 
plaintiff in error depending, as ruled, not upon the condi- 
tion of the said spaces, but upon the judgment and discre- 


tion of the defendant in error, there was any exercise of 


such judgment and discretion so as to make it the duty 
of the plaintiff in error to do the work in question. 
Prayers of plaintiff in error refused (R. 60, 63, 64): 


“Sixth. The passage of the act of the Legislative As- 
sembly, given in evidence, and the adoption of the com- 
prehensive plan therein referred to, did not make it the 
duty of the defendant to do the work for which a recovery 
is sought in this action. 

“Seventh. The orders.or awards of the Board of Public 
Works, awarding contracts for doing the work, for part of 
which a recovery is sought, did not make it the duty of 
the defendant to do such work. 

“Eighth. The passage of the act of the Legislative As- 
sembly of the 10th of July, 1871, and the orders or awards 
mentioned in the seventh prayer, even if known to the 
defendant, and followed by knowledge that contracts had 
been made by the Board of Public Works for the pave- 
ments, the cost for a portion whereof is sought to be re- 
covered in this action, and by knowledge that said con- 
tracts were In course of execution by the performance of 
the work therein provided for, did not make it the duty 
of the defendant to do the work described in the declara- 
tion. 

“'Twenty-sixth. There is no evidence in this cause that 
the plaintiff gave any order or direction requiring the 
defendant to discharge its duty in respect of the space to 
which such duty related, or in respect of putting the de- 
fendant in default as to any such duty, and in the absence 
of such evidence the plaintiff cannot recover in this 
action. 


irst and third instructions given, set out in first as- 
signment. 
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III. The court erred in holding that the duty of the 
plaintiff in error to pave the said spaces commenced and 
was operative before the railway was completed by laying 
the tracks and rails. 

Prayers of plaintiff in error refused (R. 62, 64): 

“ Kighteenth. The duty imposed upon the defendant by 
its charter is to keep its tracks, and for the space of two 
feet beyond the outer rails thereof, and also the space be- 
tween the tracks, at all times well paved and in good 
order, without expense to the United States or to the 
cities of Washington and Georgetown. The defendant is 
not liable in this action, except when at the time the 
plaintiff directed a street or avenue to be paved the de- 
fendant had laid down and constructed its tracks upon 
such street or avenue; and the burden of proof is upon 
the plaintiff to show that at the time of such direction 
the defendant had laid down and constructed its tracks. 

“ Nineteenth. The laying by the defendant, contempo- 
raneously with the laying of the pavements, of cross-ties 
and sleepers, under the privilege accorded by the resolu- 
tion of the Board of Public Works of the 26th of Octo- 
ber, 1871, given in evidence, and to prevent the tearing 
up of the pavements in the future, would not, in the ab- 
sence of any other use or occupation of any street or 
avenue by the defendant before the completion of the 
pavements, render it liable for the discharge of the charter 
duty to keep well paved and in good order the space to 
which such duty related, as claimed in this action.” 


First and third instructions given as 1n first assignment. 


IV. The court erred in ruling that evidence was inad- 
missible to show that the plaintiff in error, so far as it had 
constructed its railroad, had at and before the passage of 
the act of February 21, 1871, and afterwards, kept the 


said spaces well paved and in good order at its own ex- 


pense, and that the same was well paved and in good 
order when the contracts for laying new pavements were 


entered into, and the new pavements laid. 
Offer and rejection (R. 54): 


“And thereupon the defendant, to maintain the issues 
on its part joined, offered to prove that at and before the 
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passage of the said get oj iz bruary 2}. i871. the defendant 
had, so far as it had constructed ana laid its railroads, 
paved at its own expense within the exterior rails and for 
LWo feet outside. bemg the Spuces mentioned in SecLIOnN 
four of its said charter, and had since kept the said Spaces. 
well paved and in rood order, at Its own eXpelse, and 
that the same were well paved and in good order when 
the contracts for pavements along the line of the said 
railroad, so far as then constructed and made, were awarded 
and entered tito and new paver nts made thereunder; 
to which offered evidence the plaintiff objected, and the 
COUT sustained the objection, and lo the said ruling the 
defendant excepted.” 


V. The court erred in holding that evidence was Inad- 
missible to show that, as to streets and avenues in which 
cross-ties were laid by the plaintiff in error in the progress 
of the work of paving, the plaintiff in error made known 
its Intention to aval its lf of the li lay allowed by law 
for the construction of its railroad in the said streets and 
avenues to the Board of Public Works, and that there- 
upon the Board agreed that if the plaintiff in error would 
In the progress of the work lay its cross-ties and sleepers, 
and thereby prevent the necessity of tearing up the pave- 
ments in the future, th lay ne ot suid cross-ties and sleep- 
ers at the instance of the Board, and the use for that pur- 
pose of the streets and uVehues, should het involve any 
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liability of the plaintiff in error, but that it should stand 
IT} respect of liabilitv as if the cross-ties and sleepers had 
not been laid 

()tler ot e\ TL nce and is. rejection (R. O40): 


“And thereupon the defendant further offered to prove 
by John W. Thompson, the president of the defendant 
COTAPALILY, that 11} respect of the uvenues and streets in 
which the cross-ties ana sli Cpers of its railroad were laid 
Wn the Progress ot the work its hereinbefore stated, the de- 
fendant. claiming to have nicl r the sla uct of March ae 
[SOD five vears Trom the date of the said act within which 
to construct and lay its railroad, and under the sald act 
of Mareh 5, 1865, an indefinite time for the extension of 
its railroad alone A street north to l‘irst street east, along 


Mirst street east to East Capitol street, along East Capitol 
street to Ninth street east, and along Ninth street to L 


street south, had in good faith determined to avail itself 


of the delay ullowed by law ana not to construct and lav 
its railroad in the said avenues and streets until after the 
hew pavements were laid by the Board of Publie Works, 
and made known such determination to the said Board 
of Public Works: and that the said Board thereupon 
agreed with the defendant that if the latter would, in the 
progress of laying the pavements in the said avenues and 
streets, lay its cross-ties and sli Cy rs, and thereby prevent 
the necessity of tearing up the pavements in the future, 
when and as the defendant might elect to construct and 
lay its railroad in the said avenues and streets, that the 
laving such cross-ties and sleepers at the instance of the 
said Board, and entering upon and using for that purpose 
the said avenues, should not involve any liability on the 
part of the defendant to pay for any part of the said pave- 
ments, but that the said defendant should stand in respect 
of hability as if the said cross-ties and sleepers had not 
been laid by it, hor the said avenues and streets entered 
upon and used for such purposes; and that thereupon 
the defendant assented to the said nvreement, and confid- 
ing in the same, laid at its own expense the said cross-ties 
and sleepers; and that the letter of the 26th of October, 
1S71, was written at the instance of the said Board, and 
that the said letter and resolution of the same date were 
in pursuance of the said agreement intended to carry 
into effect the same: and the defendant claimed that the 
said offered evidence was admissible as independent evi- 
dence, and also as explanatory of the said letter and reso- 
lution. 

“To which offered evidence the plaintiff objected; and 
the court sustained the objection, and ruled that the said 
offered evidence was not admissibl for any purpose, and 
refused Lo allow the said evidence, Or any part the reot, to 
be given to the jury; and to the said ruling the defend- 
ant excepted.” 


VI. The court erred in ruling that, although the duty 
to keep paved and in good order the said spaces was Im- 
posed bv law upon the plaintiff in error, if was com pe- 


tent for the defendant in error to discharge the duty of 
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the plaintiff in error, and charge to it and reeover the 


COST of performance without ati demand followed by 


refusal or neglect, and without off ring it any opportunity 


LO perform its duty. 
Pravers of plaintiff in error refused (R. 60, 61): 


: Ninth. Kven if the duty of the defendant, in re spect 
of keeping well paved and in good order the space be- 
tween the outer rails ot its tracks, and for two feet bevond, 
Was not to be governed in its exercise by the law of the 
land, but by the discretion of the plaintiff, so that the 
defendant was bound not only to keep the said space well 
paved and in good orcder. but SO TO keep the Sine as pre- 
scribed by the plamtiff, still the right to do the work In 
the mahhner prescribed by the plaimtiff belonged to the 
defendant; and it was not competent for the plaintiff to 
do the said work except upon demand to the defendant. 
and its refusal or neglect todo the same; and if the work, 
or any part thereof, whereof the cost is sought to be re- 
covered in this action, was not done after such demand 
of the defendant, and its refusal and neglect, then for the 
cost of such work, or part thereof, the plaintiff is not 
entitled to recover. 

“'Penth. The plaintiff could hot in law become the 
creditor ot the defendant in respect ot any work, the do- 
ing whereof by law devolved upon the defendant, without 
demand to thi defendant to do the Same, followed by Le- 
fusal or neglect; and the jury are instructed that, unless 
they find from the evidence that such demand Was made 
and followed by refusal] or neglect, the plaintiff is not en- 
titled to recover. ° 

“Eleventh. The plaintiff could not in law become the 
creditor of the defendant in respect of any work, the do- 
ing whereof was by law devolved upon the defendant, 
without a demand upon the defendant to do such work; 
and the jury are instructed that, unless they find from 
the evidence that such demand was made, the plaintiff is 
not entitled to recover. 

“Fifteenth. The plaintiff was not legally entitled to do 
the work, the cost whereof Is sought to be recovered in 
this action, primarily, but only in the event of default on 
the part of the defendant; and as there is no evidence to 
show that such default was communicated to the plaintiff, 
and that thereupon the plaintiff ordered or directed the 
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said work to be done in consequence of such default, this 
action cannot be maintained, and the jury must find for 
the defendant.” 


First and third instructions given. set out in first assign- 
ment. 


VII. The court erred in ruling that the plaintiff in error, 
if it would avoid becoming the debtor of the defendant in 
error, was bound, notwithstanding there was no demand 
followed by refusal or neglect, to offer itself ready to do the 
work. 

First and third instrustions given as set out in first as- 


signment. 


VIII. The court erred in ruling that such offer was 
necessary, notwithstanding the defendant in error, in the 
interpretation of its powers, claimed that the right and 
duty to pave the said spaces were by law devolved upon 
it, and that In paving the same it was acting in its own 
behalf and not in consequence of the default of the plain- 
tiff in error, and that such offer would have been unavail- 
ing and useless, 

Prayer of plaintiff in error refused (R. 63, 64): 
ad 


“'Twenty-eighth. If the jury shall find that the Board of 


Public Works, in the execution of the comprehensive 


plan as given in evidence, assumed to act in-exclusion of 


any right or duty on the part of the defendant to pave 
the space to which its duty related, and made contracts 
to pave from curb to curb and including the said space, 
and declared its fixed determination to do the work itself, 


wholly irrespective of any right or duty on the part of 


the defendant; and that such determination was com- 
municated to the defendant, and that any offer on the 
part of the defendant to do said work would have been 
unavailing, and the defendant knew such fact, then it was 
not incumbent on the defendant to make such offer; and 
if under the above circumstances the plaintiff persisted in 
doing said work, and paid therefor, it cannot maintain 
this action to recover the reasonable cost of said work 
from the defendant, notwithstanding, as charged by the 
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court, in the absence of facts, rendering such offer useless, 
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lit Wiis the qutv of the ade} recdsinit to otfel to do said work 


lt} the manner por scribed bv the plaimtifl 


IX. The court erred in refusing to rule that if the de- 
fendant in error, in the inte rper tation of its own powers 
and the duty of the plaintiff in error, claimed the right to 
lay tha pray mechts Trom curb la curb. including the sad 
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| the work in the said spaces, without demand upon 
the plaimtifl lth Crror, anid its refusal or tit lect, then the 
sand tnite rpretation Was CTroncous, and for the honey 
paid out in mistake of law, and without affording an 
opportunity to the plaintiff in error to discharge Its duty, 


this action cannot be maintained 
Pravers of plaintiff in error refused (R. 61, 63. 64): 


“Twelfth. If, from the evidence, the jury shall find that 
the plaintiff or the Board of Public Works, in the interpre- 
ation of the powers granted to them by law, claimed the 
right to pave the streets and avenues trom curb to curb, 
and denied that to the defendant belonged the duty and 
correlative riotit to pray the a betwee ‘ae this outer rails 
of its tracts and for two feet bevond, and that under and 
in pursuance of said interpretation the work, for the cost 
whereof this aetion Is brought, or any part of such work, 
Wis don \\ ithout cle mana lo the defendant, or any refusal 
or failure on its part im pursuance of such demand, then 
the said rite rpretation Was CTrOHRCOUS, and ho night of iic- 
tion accrued to recover from the defendant money ex- 
pended for work done as aforesaid, notwithstanding the 
failure LO make such demand. 

*'Twentv-fifth. There is no evidence in this cause that 
thie plaimmtifl claimed that the detendant, by its duty us 
prescribed, was bound to pave the space in question. If 
the plaintiff, In its interpretation of its powers and the 
duty of the defendant, claimed the right to lay the new 
pave ments upon the space in question and from eurb to 
cub, and, acting upon such claim, ordered the work to be 
done, and the same was according |y done and paid for by 
the plaintiff, without demand to the defendant to pave 
the said space, and its refusal or neglect, after dematd so 
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to do, then the said interpretation was erroneous: and for 
the moneys sO peta out in mistake of law and without 
affording iil Opporcunity to the defe ndant to discharge its 
duty, the plaintiff cannot maintain this action.” 


» « The court erre 7 lh reiusing to rule that. « ven if the de - 
fendant Iti Crror directed tha spaces to he paved by the 
plaintiff in error and there was default on tts part, there 
was any evidence to show any action on the part of de- 
fendant in error based upon such default and authorizing 
the paving of the spaces at the expense of the plaintiff in 
error 

Pravers of plaintiff in error refused (R. 62, 63, G4): 

‘Seventeenth. If it be assumed that the plaintiff Suc- 
ceeded to tha Interest of tive CILICS oft Washington and 
(reorgetown in the pertorm ince of the duty Imposed thpor 
the defendant bv its charter to ke pat all times well paved 
and in good order the space between the outer rails of its 
tracks. and for two feet bevond. still the government 
created by the act of the 21st of February, 1871, was one 
of plenary authority. It had the right to construe the 
charter duty of the defendant and the interest of the 
plaintiff therein, and the legislation of the plaintiff fails 
to show that it regarded the new pavements authorized 
to be laid as within such duty: or that. if it did so regard 
such new preave MIeniis, if took any steps to exact the per- 
formance of such duty, or to enable the plaintiff or its 
agents to do the same by putting in default the defendant. 

“Twenty-seventh. According to the proper construction 
of the order or direction of the plaintiff, the same was 
subject to the duty and Corre lative night ati the part of 
the defendant to pave thre space to which such duty re- 
lated, and the refusal Ol} the part ot the Board of Publie 
Works to recognize such duty and right, if found by the 
jury, was illegal and void; and for any money of the 
plaintiff expended by the said board for work done in 
pursuance oft such refusal the plaintiff cannot recover in 
this action.” 


XI. The court erred 1n relusing to rule that after the 
cost of paving the said spaces had, in common with the 


cost of paving the residue of the streets and avenues, been 
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assessed as to two-thirds thereof Upon the defendant in 
error, and as to the other one-third against the abutting 
property, and said assessments had been ratified and con- 
firmed, the acts of June 19, 1878, and June 27, 1879, rati- 
fied and confirmed the said assessments as made, subject 
only to the relief specially provided for. 

Praver of plaintiff in error refused (R. 61, 64): 

“Thirteenth. The acts of June 19th, 1878, and June 27, 
L879, authorizing the revision of assessments and the issue 
of drawback certificates at the instance of the parties men- 
tioned in said acts, ratified and confirmed the assessments 
as made, subject only to the relief which was provided 
for by the said acts in behalf of said parties. The said 
acts did not authorize any revision except al the instance 
and for the benefit of the said parties, nor the Imposition 
upon the defendant of any amounts remitted and for 
which drawback certificates issued, nor did the acts give 
any right of action against the defendant which would 
not have existed had they simply ratified and confirmed 
the assessments as made.” 


XIl. The court erred in ruling that the measure of 
damages was not the reasonable cost of the work, but the 
reasonable expense to which the defendant in error had 
been put, 

Instruction given (Rt. 64): 

‘Eighth. The plaintiff is not restricted in this action 
to recovery of merely what it might have cost the de- 
fendant to do the work described in the declaration at the 
times therein stated. The plaintiff is entitled to recover 
the reasonable expense to it, or its legal predecessors, of 
doing the said work, due regard being had to all the cir- 
cumstances of the case as disclosed by the testimony.” 


XIII. The court erred in sustaining the demurrers of 
the defendant in error to the pleas of limitation of the 
plaintiff in error. 


Judgments on demurrer. (R. 8, 33.) 


XIV. The court erred in denying leave, at the close of 


“At 


the evidence of the defendant in error. to reinstate the 
pleas of limitation. 
Motion and order overruling. (R. 54.) 


XV. The Court in General Term erred in affirming 
the judgment of the Circuit Court. (R. 102.) 


ARGUMENT AND POINTs. 


This action was brought upon an implied promise to 
repay to the defendant in error certain moneys paid, laid 
out, and expended by it for the benefit of the plaintiff in 
error. That such is the whole scope of the action is con- 
ceded. In the words of the opinion of the court below, 
(4 Mackey, 227,) “it is substantially an action to recover 
money paid, laid out, and expended by the District for 
the defendant at its special instance and request.” The 
foundation of the implied assumpsit, as alleged in the 
declaration, is, that the plaintiff in error owed a certain 
statutory duty which it was bound to perform; that it 
neglected to perform said duty, and that thereupon the 
defendant in error was “obliged” (R. 25) to perform said 
duty, and that in such performance it expended large 
sums of money which the plaintiff in error is under an 
implied assumpsit to refund. It is manifest that the con- 
ditions of the right to recover in such a case are, first, that 
the plaintiff in error owed the alleged duty : secondly, 
that it failed to perform such duty; and, lastly, that the 
defendant in error performed it under such circumstances 
as would give rise to an implied promise. 


1—THe Duty or THE PLAINTIFF IN ERROR. 


This is the subject of the first, second, third, fourth and 
fifth assignments of error. 
The duty is to be found in the charter granted by Con- 


gress and accepted by the plaintiff in error. No other 
source of duty is pretended. The duty created by the 
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charter, it is admitted, has all the force of an act of sov- 
erelgn power as well as of a contract. 

The original declaration in this cause, prepared by 
counsel of acknowledged ability, derived the duty from 
the fourth section of the charter, which provides * that 
the corporation hereby ereated shall be bound to keep 
said tracks, ana for the space of two feet hevond the outer 
rail thereof, and also the Spraree between the tracks, ‘ul all 
times well paved and in ood order without CX pchse to 
the United States or to the city of Washington.” (R. 23.) 

At the hearing of the demurrer in general term it was 
suggested by Mr. Justice Hagner, who delivered the opinion 


of the court. and afterwards tried the case at circuit, that 
16 provisions ot the charter had i! rearing Lpor the duty, 


and that the declaration should be amended by setting 
that out. (kh. 23.) The declaration was accordingly 
amended so as to derive the duty hot only from the above 
section 4, but also from a proviso at the end of the first 
section, and from sections five and SIX, These provisions 
are as ltollows: 

Proviso, section 1: * Provided, That the LISe and main- 
tenance of the said road shall be subject to the municipal 
regulations of the city of Washington within ats corporate 
leita” 

‘See. dd. That nothing in this Act shall prevent the 
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Government at any time, at their option, from altering 


the grade or otherwise improving all avenues and streets | 


occupied by said roads, or the city of Washington from 
so altering or improving such streets and avenues, and 
the sewerage thereof, as lay be under their respective 
authority and control: and in such event it shall be the 
duty of suid COTM pany Lo change their said railroad 80 as to 


}) grade and par nent, 


contorm fn sue 
Py . é 4b : : 
Sec. 6. That this act mav at any time be altered. 
amended, or repealed by the Congress of, the United 
States.” 


At the trial the charter was given in evidence and its 


acceptance wis admitted. The defendant in error itself 


proved that in about LS64, the date of the charter, the 
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plaintiff constructed and laid down its railroad in certain 


streets and avenues, being the line between 17th street 


and the Capitol, and atthe same time. at its own eEXPeENnse, 


paved the Spaces mentioned mn thie ht}, section of thre charte 7 


with hlue and cobble stone, and the reafte Fr. at like CL pre Vise. kept 
and maintained the said spaces well paved and in good order 
until the pavements laid mn the said Spaces were Te moved by the 
defe ndant wn error 80 as to lay thie new pavements, (R. rt), 4.) 


And the defendant in error itself further gave in evi- 


dence that whenever in its po rformance of the work of 
laying down the new pavements a change of the grade of 


the railroad became hecessary <0 as to conform to an alter- 
ation of the grade of the street or avenue, such change 
was made by the plaintiff in error at its own expense, and that 
the only work done by thre defe ndant in error. the cost where of 
1s sought lo he recove red um th, 8 action. 18 the work done mn said 
Spaces. (R. 37.) 

Thus it was admitted by the defendant in error that, if 
the measure of duty on the part of the plaintiff in error 
was as prescribed by the fourth section, to keep well paved 
and in good order the spaces mentioned in said section, 
such duty had been performed; and further, that the only 
recovery sought by the defendant in error was for laying 
new pavements in the said spaces. 

The court held that the fact that the plaintiff in error 
had kept the said spaces at all tymes well paved and in 
good order, thus literally complying with the duty pre- 
scribed by the fourth section, was no defence to the action, 
but that the measure of duty was, not as defined by that 
section, but as the defendant in error might from time to 
time declare, and hence that, although the said spaces 
were in fact kept as prescribed by the fourth section, it 
was the duty of the plaintiff in error from time to time, 
at its own expense, to lay down new pavements whenever 

directed by the defendant in error. Thus the measure of 
duty was made to depend, not on the law of the land and 
the fact, but on the arbitrary will of the municipality. 
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The existing pavements in the spaces, however good and 
suitable, were to be replaced by new pavements, however 
bad and unsuitable. Such was the ruling. 

What, then, was the duty of the plaintiff in error? 


This is a main point in the case, not only in respect of the 


admitted performance of the duty if it was as prescribed 
by the fourth section, but in other respects, and even 
upon the assumption that the court was right, as will be 
shown hereafter. 

l. It was undoubtedly for Congress in its discretion to 
prescribe and define the duty of the plaintiff In error as 
to keeping paved and in good order portions of the streets 
and avenues over which it was authorized to construct 
its lines of railway. The question, therefore, as to the 
measure of duty is purely one of construction, for it 1s 
not pretended that the duty iLs prescribed and defined by 
the charter could be changed or modified by the defend- 
ant in error, or that it ever attempted so to do. 

An examination of the charter will show that the 
fourth section was intended to prescribe and define this 
duty. That section, only, treats of the subject of “ keep- 
ing well. paved and in good order” any portion of the 
streets and avenues. What does it provide? 

First, it imposes the duty on the plaintiff in error and 
no other body: it Says, “the said corporation hereby cre- 
ated shall be bound.” Next, it declares of what the duty 
shall consist; it shall “keep well paved and in good order 


without expense to the United States or to the city of 


Washington ;” thus making the measure of duty the fact 
and the law of the land, and not the arbitrary will or 
discretion of another. Lastly, it declares to what the 
duty shall attach, and, by necessary inference, when it 
shall commence: “said tracks and for the space of two 
feet beyond the outer rail. and also the space between the 
tracks.” 

All the elements of the duty are thus specifically de- 
clared and defined : the person to be bound—the charac- 
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ter of the duty—the subject or thing upon which it is to 
be exercised. 

A comparison of the ‘fourth and fifth sections of the 
charter will show that the duty to pave was not made 
dependent upon the judgment or direction of the defend- 
ant in error, whilst the duty to change the railroad so as 
to conform to altered grades was made so dependent. 
The reason of this is apparent. It was intended that the 
paving of the spaces described in section four should be 
left to the discretion of the plaintiff in error, provided 
only they should be kept well paved and in good order. 
In respect of such spaces the business of the company, 
and, indeed, humanity, required or might require a pave- 
ment different from that of the residue of the street or 
avenue. Experience has shown this to be the case, and 
has confirmed the wisdom of the enactment. The grades, 
however, of the streets and avenues stood upon a different 
footing. To allow bad grades to continue merely because 
a railroad was constructed upon them was absurd. Hence 
the fifth section required the change of the railroad so as 
to conform to new grades whenever they should be estab- 
lished by the Government or municipal authorities. Thus 
Congress ex industria discriminated between the duty to 
pave and the duty to conform the railroad to new grades. 
When it is intended that the duty shall be dependent 
upon the will of another, it is so stated in plain and ex- 
plicit terms. . 

2. The duty and its terms being perfectly clear, it mat- 
ters not what considerations controlled Congress in its 
legislation. It may not be out of place, however, to ob- 
serve that these considerations are as free from any shadow 
of doubt as the enactment which emenated from them. 
The governments of the District at the time of the charter 
(1864) consisted of two petty municipal corporations as 
to Washington and Georgetown, with the usual powers, 
including the power to pave and keep in order the streets 
and avenues. The count/y beyond these was governed 
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by a quasi-corporation known as the Levy Court. All 
these corporations continued until February 21, 1871, 
(16 Stats. 419,) when they were superseded and a new cor- 
poration with large powers, the predecessor of the defend- 
ant in error, was created. 

The charter of the plaintiff in error was the second 
granted by Congress in relation to the construction and 
maintenance of street railways. It had previously, May 
17, 1862, granted the charter of the Washington and 
Georgetown Railroad Company. That charter (12 Stats. 
388) contained a provision as to keeping paved and in 
good order, similar to the fourth section of the charter of 
the plaintiff in error. 

In both charters the duty and its performance were 
made to depend upon the fact and the law of the land 
without any reference to the will or discretion of any’ 
municipal body. Thus the omission of such a reference 
in the later charter cannot be ascribed to inadvertence, 
but, on the other hand, must be regarded as intentional, 
aud in pursuance of some policy established by the 
former. What was that policy? Simply, that as expe- 
rience had demonstrated that a well constructed street 
railway required or might require a very different pave- 
ment for the portion of a public highway dedicated to 
railway purposes from what might be suitable for the 
rest of the highway, it was wise, in the inauguration of a 
street-railway system, to impose upon the railway com- 
pany the duty of paving, at its own expense, such portion 
in such manner and of such material as it might deem best 
adapted for its purposes, holding it, however, responsible 
under the law for keeping at all times such portions well 
paved and in good order, instead of turning over such 
portion, in common with the rest of the highway, to the 
discretion, possibly arbitrary or capricious, of a petty mu-: 
nicipality. 

Such was the policy adopted by Congress and finding 
expression in the plain terms of the charter duty. Its 


wisdom could not be better illustrated than by the present 
suit, in which the claim is made that the plaintiff in error 
shall be held bound to pay for pavements of wood and 
concrete, confessedly unsuitable and worthless for the 
purposes of railway travel, simply because, as alleged, the 
defendant in error directed them to be laid. 

The policy thus declared has never been abandoned, 
though modified and restricted somewhat by subsequent 
legislation. By the act of June 11, 1878, (20 Stat. 102,) 
entitled “ An act providing a permanent form of govern- 
ment for the District of Columbia,” 1t was provided (p. 
106) that “when any street or avenue through which a 
street railway runs shall be paved, such railway company 
shall bear all of the expense for that portion of the work 
lying between the exterior rails of the tracks of such 
roads, and for a distance of two feet from and exterior to 
such track or tracks on each side thereof, and of keeping 
the same In repair; hut the said railway companies, having 
conformed to the grades established by the Commissioners, may 
use such cobble-stone or Belgian blocks for paving their tracks, 
or the space between their tracks, as the Commissioners may 
direct.” 

Here is a modification as to space and material, but the 
right of the railway companies to do the work and select 
the material, cobble-stones or Belgian blocks, is distinetly 
recognized and preserved. More than that, this law, 
which is now in force, declares that the part of the road- 
way used for railway purposes shall be of cobble-stones or 
Belgian blocks, whatever the material of the rest of the 
pavement; thus asserting and enforcing the difference 
between railway and ordinary uses of the highway. 

On the 17th of July, 1876, Congress passed an act for 
the repavement of Pennsylvania Avenue. The third 
section is in these words: “ That the cost of laying down 
said pavement shall be paid for in the following propor- 
tions and manner: The Washington and Georgetown 
Railroad Company shall bear all of the expense for that 
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portion of the work lying between the exterior rails of 
the tracks of the road, and for a distane of two feet from 
and exterior to the track on each side thereof, and of 
keeping the Sume in repair; hut the suid railroad company, 
having conformed to the grade established by the Commis- 
szoners, UA Use cobble-stone or Belgvan rock in paving their 
tracks, or the Spice hetwee nr their tracks, as the Commissioners 
shall direct.” (19 Stat. 93.) 

Under this law the pavement was constructed of 
asphalt, but Congress, while leaving the material of the 
new pavement to the discretion of the Commissioners au- 
thorized by the act to be appointed, excepted from such 
discretion the part of the avenue used for railway pur- 
Poses. | 

3. That the duty of the plaintiff in error was not to 
lay down at its expense new pavements in the spaces 
mentioned, when they were already well paved and in 
good order, is further shown by the conduct of the parties. 
The plaintiff in error, when it constructed and iaid its 
line of railway between 17th street west and the Capitol, 
in about 1S64, promptly paved the said spaces without 
any direction on the part of the defendant in error, and 
thereafter kept them well paved and in good order. (R. 
36, 37.) The act of the Legislative Assembly, dlated July 
10, 1871, and the Comprehensive Plan therein referred to, 
are in the record. (R. 74, 76.) There is in them not the 
remotest allusion to any duty on the part of the plaintiff 
in error, or to any change in the pavements in the said 
spaces. On the contrary, it is perfectly apparent that 
the improvements authorized were to be paid for by the 
defendant in error and by assessments upon the property- 
holders in the usual way. (R. 74, see. 4.) The act is 
just what it would be if the plaintiff in error had no duty 
whatever, or, indeed, no existence. The work involved 
in this case was done in 1871, 1872, 1873, and 1874. The 
Board of Public Works, the agent of the defendant in 
error, Claimed the exclusive right and duty to pave from 


curb to curb, including the said spaces, with such material 
as it might select, and, in pursuance of such claim, made 
the contracts for the entire roadway from curb to curb, 
and under them did the work. The evidence is most ex- 
plicit on this point. The action of the Board was with- 
out the slightest reference to any duty on the part of the 
defendant in error. (R. 37,55, 56.) As the work was 
done the cost was from time to time assessed as .in other 
cases. Two-thirds of the cost was paid by the defendant in 
error and one-third was specially assessed against the prop- 
erty fronting the improvements (R. 38). The charter of 
the plaintiff declares that its road shall be deemed real 
estate. (R. 66, sec. 2.) In two instances the road was as- 
sessed as prope rty fronting the smprovements, These ASSeCSS- 
ments are dated September 2,1872,and November 22, 1872. 
They were made, not against the plaintiff in error under 
its charter duty, but against the road as real estate, or, as 
stated in the bill of exceptions, “on account of this rail- 
road as the owner of property abutting upon the avenue 
or street.” Of course, the pretext that the road could be 
specially assessed as real estate abutting upon the im- 
provement was abandoned. In no other instance was 
any assessment made, nor was any other charge at any 
time made against the plaintiff in error until after 
the passage of the acts of Congress of June 19, )878, and 
June 27, 1879, when the amounts a +6 property- 
holders were assessed without any shadow of authority 
against the plaintiff in error. (R. 38, 39, 54.) 

If the defendant in error had any claim it was for work 
done which the plaintiff in error was bound to do, and 
the subject of a personal action, but in no sense of an 
assessment. Of that hereafter, however. Suffice it for 
the present to say that, until after the above acts, there 
never was any assertion, claim, or pretence that the plain- 
tiff in error was bound to pay for the paving of the 
spaces. On the contrary, the whole conduct of the de- 
fendant in error shows that the spaces were paved by it 
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or its agent on its own account and at its own expense, 


and irrespective of any duty or liability on the part of 


the plaintiff in error. As to practical construction by 
parties of executory contract involving a similar duty, 
Chicago v. Sheldon. 9 Wall. 54. 

|. It is submitted, therefore, that the measure of. duty 
of the plaintiff in error, as carefully defined by the fourth 
section, to keep “at all times well paved and in good 
order” the spaces, therein mentioned, is clear beyond 
cavil, and that it was just what the terms of the section 
declare, and not a duty to repave at the direction of the 
defendant in error, notwithstanding the spaces were in 
the condition preseribed., The provisions of that section, 
accepted by the plaintiff in error, constituted re | contract, 
subject, of course, to repeal and amendment by Congress. 
It remains to examine the grounds upon which this con- 
tract was abrogated by the court below by substituting 
an essentially different duty. When this case was put 
before the court in general term on demurrer the point 
under discussion was not presented. It could not be un- 
til the condition of the spaces was developed in evidence. 
After the verdict and judgment the case was again before 
the court in general term, and its opinion will be found 
reported in 4 Mackey, 214, supra. 

The duty as defined by the fourth section is practically 
conceded to be as now contended, but it is held that two 
other provisions of the charter modify the duty so defined. 
These provisions are the proviso at the end of the first 
section of the charter (R. 66) and the fifth section. ( Id.) 

The first section (R. 65) will be found to give authority 
to construct and lay down the railways and to run public 
carriages thereon drawn by horse power, and to receive a 
certain fare, and then comes the proviso that “the use 
and maintenance of the said road shall be subject to the 
municipal regulations of the city of Washington within its 
corporate limits.” 

[t is seriously argued that this proviso, relating in gen- 
eral terms to regulating the use and maintenance of the 
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road, and silent as to the subject of duty lo keep well 
paved and in good order the spaces mentioned, and hav- 
ing abundant scope for operation without trenching upon 
that subject, works a repeal in part of the fourth section, 
where that subject is specifically treated and the duty 
defined. It seems that to state such a proposition is to 
answer it. The proviso is found at the end of a section 
relating to matters requiring proper police regulation, 
and although the proviso nay not be confined to those 
matters, its whole purpose evidently was to subject the 
plaintiff in error, in the use and maintenance of its road, 
to such regulation. Indeed, this is just what the proviso 


says. In the use and maintenance of a city railroad 


there is always need of municipal regulation. Even 
assuming that the duty involved in this case to keep 
well paved and in good order part of the roadway might 
be the subject of such regulation, yet reguiation Is one 
thing and the change of a charter duty and contract 
quite another. To go beyond the power of regulation 
and hold that Congress intended by the proviso to invest 
the municipality with power to abrogate the explicit 
duty and contract contained in the fourth section would 
be to place the whole charter at its mercy. It would be 
to clothe the municipal body with the power of general 
legislation, including the right to impose a burthen upon 
the plaintiff in error essentially different from what Con- 
gress had thought fit to impose. 

Next as to the fifth section. 

With great deference to the court below, it is submitted 
that the meaning of that section was utterly misappre- 
hended. Carefully read, it will be found to have no 
relation whatever to the duty prescribed by the fourth 
section, but to impose another and different duty. The 
fifth section assumes that in the future, owing to a change 
of grade, or, without such change, to an improvement of 
the streets and avenues, it might be necessary to change 
the location of the railroad so as to make it conform to 
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the new state of things, and provides that in any such 
event the plaintiff in error should at its own expense 
make such change. 

The third section of the charter required the railroad 
to be laid in the centre of the streets and avenues. (R. 66.) 
That such was the whole purpose of the fifth section is 
demonstrated by the duty imposed. What is that duty? 
Not to pave, but to change the railroad so as to make it 
conform. In this duty to “change the railroad” the 
court below found sufficient material for the construction 
of a duty to pave al the direction of the defendant in 
error the spaces mentioned in the fourth section, which 
spaces had never before been comprehended in the mean- 
ing of “railroad,” the thing to be changed or moved. 

Throughout the work the plaintiff in error, at its own 
expense, duly changed its railroad whenever such change 
was necessary. (it. 37.) 

The argument of the court below assumes that what is 
meant in the fifth section by an “improvement” is a new 
pavement. The answer is that the improvement referred 
to by the fifth section is not any improvement in a general 
sense, but any improvement requiring the railroad to be 
moved, in which case, and in which case only, the duty to 
change or move is Imposed. 

But the construction of the fifth section was not an 
open question in the court below, having been settled by 
this court in the case of Washington and Georgetown Rail- 
road Vv. The District of Columbia, decided in 1883, and _ re- 
ported in 108 U. S., 522. 

In that case, which arose under the act above men- 
tioned for the repavement of Pennsylvania Avenue, this 
court found the duty of the appellant, the Washington 
and Georgetown Railroad Company, in the fourth sec- 
tion of its charter, which is identical with the fourth 
section of the charter of the plaintiff in error, except that 
the former extends to expense to Georgetown as well as 
to the United States and Washington; and as to the fifth 
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section, identical with the fifth section of the charter of 
the plaintiff In error, except in the above particular, says: 
“The fifth section require 8 the company to conform their road 
to any change of the grade of the street, and the sixth, that 
the act may at any time be altered, amended, or repealed 
by Congress.” (p. 523.) 

Reference is made in the opinion of the court below 
(p. 218) to the large powers conferred upon the new gov- 
ernment created by the act of Congress of February 21, 
1871. ‘Those powers were undoubtedly very large, but 
the question here is the measure of duty of the plaintiff 
in error as prescribed by its charter in 1864. It will 
hardly be pretended that the measure of duty so prescribed 
could be in any degree changed by the new government, 
or that it was not bound by the charter contract. Even 
if it could be assumed that there was the power to change, 
there is no pretence that the exercise of such power was 
ever attempted. Whatever the powers of the new gov- 
ernment, the duty of the plaintiff in error continued as 
originally prescribed, . 

Even if the new government had the despotic power 
exercised by the Board of Public Works, its agent, it had 
to pay the expense of work done thereunder, and could 
not throw such expense upon the plaintiff in error be- 
yond its charter duty. 

The defendant in error and its agent, the Board of 
Public Works, acted in conformity with this principle. 
By their conduct they said in substance: We have entire 
control of the streets and avenues and will pave them 
according to our discretion. The duty of the plaintiff in 
error has been performed, as the spaces to be kept by it 
well paved and in good order are in such condition, but 
such performance only exempts it from expense, and over 
and above such performance we have the right to pave at 
our own expense. Such was substantially their action. 

5. Even if the duty of the plaintiff in error was subject 
to the judgment or direction of the defendant in error, so 
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that the plaintiff in error was bound to keep not only well 
paved and in good order, but in such condition as the de- 
fendant in error might direct, still the duty was one to be 
performed by the plaintiff in error and nobody else, and 
involved the correlative right to perform, and the phain- 
tiffin error was entitled to the plain and unequivocal 
declaration that the existing pavements in the spaces 
were, in the judgment of the defendant in error, unsuit- 
able, and that the new ones should be laid. If A cove- 
nants to keep a road in order at the will of B, he is, as 
part of his covenant, entitled to such will. So, here, the 
exercise of the judgment of the defendant in error was a 
right of which the plaintiff in error could not be deprived. 
The defendant in error was then a municipal government, 
with a legislative department, through which alone it 
could exercise such judgment, and the only legislative 
act in relation to new pavements (R. 74) fails to show 
that the existing pavements of the spaces were deemed 
unsuitable, and that the plaintiff in error should lay new 
ones. The actin question 1s as reconcilable with the con- 
tinuance of the existing pavements in the spaces as with 
the laying of new ones therein. It was not for the Board 
of Public Works, the mere statutory agent of the defend- 
ant in error, (Barnes v. District, 91 U.S. 540,) to exercise 
such judgment. Even if it was, there is no pretence it 
ever exercised it so as to afford an opportunity to the 
plaintiff in error to discharge its alleged duty. 

6. The court further erred in respect of the duty of the 
plaintiff in error as to the time when it commenced and 
became operative. 

This is the subject of the third assignment of error. 

The duty of the plaintiff in error, as defined by its 
charter, was “to keep said tracks, and for the space of two 
feet beyond the outer rails thereof, and also the space be- 


tween the tracks, at all times well paved,’ &c. It seems . 


manifest that the duty thus defined contemplated the 
completion of the construction of the railway by laying 
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the tracks, including the rails. The design of Congress 
evidently was that such completion should be such an 
occupation of a street or avenue as would throw upon the 
plaintiff in error the prescribed duty. But the court ruled 
otherwise and held that the duty was on the plaintiff in 
error, notwithstanding the conditions of the duty did not 
exist and the plaintiff in error was not in default. 

by the seventeenth section of the charter the defendant 
was required to make and complete its railroad between 
the Capitol and 17th street within four months after it 
was organized, and on the other routes named therein 
within one vear after the organization of the company. 

By an act approved January 30, 1865, the charter was 
amended so as tO extend the time for the completion of 
the line for one year from the passage of the act, except 
the line from 17th street and the Capitol, which was re- 
quired to be completed, equipped and in running order 
within thirty days from the passage of the act. (R. 71.) 

By another act, approved March 3, 1865, the defend- 
ant’s charter was again amended, and authority thereby 
given to the defendant to lay a double or single track in 
certain streets and avenues not mentioned in the original 
act of incorporation, “with the privilege of extending, at 
any time, the road now in operation from 17th street west 
to the Capitol, from the present terminus of said road on 
A street north, along A street north to Ist street east, along 
Ist street east to East Capitol street, along East Capitol 
street to 9th street east, along 9th street east to L street 
south. And the 17th section of the act of incorporation 
was so amended as to allow the defendant three years 
from the date of the approval of the act in which to com- 
plete the railways therein described, as well as those de- 
scribed in the act of incorporation. (R. 71, 72, 73.) 

By an act approved March 2, 1867, the time for the 
completion of the defendant’s road, as authorized by the 
act of incorporation, except that part between 17th street 
and the Capitol, was extended for three years from the 
first day of January, 1866. (R. 75.) 
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tesolution of Board, R. 53.) If fraud was imputed, it 
was a question of fact for the jury, but the court held the 
plaintiff in error liable as matter of law. 

The court will recognize the fact that when the work 
was done the northwest section of the city was entirely 
undeveloped, and other streets and avenues very different 
in respect of population from what they are at present. 
The completion of the railways, if it involved the large 
amount now claimed, followed by keeping up this un- 
remunerative operation, would have destroyed the plain- 
tiff in error. 

As said above the conduct of the plaintiff in error was 
with the full knowledge and concurrence of the authori- 
ties. More than that: The plaintiff in error offered to 
prove that it had determined to avail itself of the delay 
allowed by law,and to use in any manner the streets and 
avenues until after the new pavements were laid, and 
communicated such determination to the Board of Public 
Works, and that the said board thereupon agreed that if 
the plaintiff in error, in the progress of the work, would 
lay its cross-ties and sleepers, and thereby prevent the 
necessity of tearing up the pavements in the future, the 
laying of such cross-ties and sleepers should not involve 
any liability on the part of the plaintiff in error, and that 
confiding in said agreement the plaintiff in error laid the 
cross-ties and sleepers, and that the above letter and reso- 
lution were in pursuance of such agreement. (R. 55.) 


This offered evidence was excluded by the court (R. 55) 


and constitutes the fifth assignment of error. 

Such exclusion was erroneous. The evidence was ad- 
missible as explanatory of the conduct of the plaintiff in 
error, given in evidence by the defendant in error, and to 
show that what was done was for the convenience of the 
defendant in error, and with the agreement that it should 
impose no liability on the plaintiff in error, but that it 
should stand, “in respect of liability, as if the cross-ties and 
sleepers had not been laid by it.” 
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Apart from the effect of the offered evidence as an 
agreement, it was surely admissible to show intention and 
good faith. 


Il.—DrEMAND AND REFUSAL OR NEGLECT. 


No Action Taken by the Defendant in Error upon any Alleged 
Default of the Plaintiff in Error. 


This is the subject of the sixth, seventh, eighth, and 
tenth assignments of error. 

The duty prescribed by the law was imposed upon the 
plaintiff in error. 

The language of the charter is that “the said corporation 
hereby created shall he bound to keep,” &e. (Sec. 4, R. 66.) 
The duty is not to pay the expense of work to be done 
by the defendant in error, but to do the work. 

Thus, even if the time when new pavements should be 
laid in the spaces, and the material or character of such 
pavements, depended upon the discretion or judgment of 
the defendant in error, there can be no doubt that the 
work of laying the new pavements belonged to the plain- 
tiff in error. 

Then, could the plaintiff in error be made the debtor 
of the defendant in error without demand and refusal or 
neglect? The general rule is, that to entitle a person to 
recover for money paid for another there must be a re- 
quest, express or implied, or an express promise to repay. 
A person cannot, by officiously or recklessly assuming to 
discharge the duty of another, change the legal state or 
position of the latter. It is the right of every person to 
say what relation he will hold to an alleged claim, and 
whether he will pay it or not; and if another person, in 
disregard of this right, voluntarily assumes to change his 
relation thereto, he does so at his own cost and cannot 
charge such other with liability. Thus, when a town 
voluntarily paid the entire fees of the commissioners 
appointed by the legislature for establishing the boundary 
line between it and another town, under a resolution of 


the legislature that the expense should be paid by them, 
each paying one-half, it was held that the half paid for 
the benefit of the other town could not be recovered from 
it, as it was paid voluntarily and without any request 
from it, express or implied. (South Neituate v. Hanover, v 
Gray, 4°(). See also LO the Sarie effect. Bancroft Vv. Abbott, 
3 Allen, 524; Chrisman v. Levy, 1 Ind., 212. 

This subject is treated at great length in Wait’s Actions 
and Defenses, Vol. 4, 454, 455 and 457, and the authori- 
ties examined. There are exceptions to the general rule. ' 
There are instances where the obligations imposed upon 
a person to do an act, and the necessity for its being done 
at once, is such that upon such person’s neglect or refusal 
to do it, any person may, without any request or promise 
from the person Upon whom the obligation rests, procure . | 
it to be done, and recover cost in an action for money 
paid, the law implying a request to any person to do it. 

Thus, the husband is bound, after the decease of his 
wife, to provide her with a funeral at a reasonable expense, 
and if he does not do so, it has been held that any person ° 
who voluntarily employs an undertaker and pays him for 
the funeral, may recover from the husband in an action 
for money paid. (Ambrose v. Kervison, 10 C. B., 776, cited 
4 Wait, 456, with other cases of the same kind.) 

It will hardly be pretended that the doctrine of these 
cases has any application to the present, in which the 
court subverted and inverted the general rule by holding 
that unless the plaintiff in error offered itself ready to do 
the work, “as soon as it had notice or knowledge that the 
municipal authorities had directed new pavements to be A 
laid,’ and even commencing the work, the defendant in . 
error was entitled “ forthwith” to do the work at the ex- 
pense of the plaintiff in error, without any regard to any 
pressing exigency, or requiring such exigency, of which 
there was not a particle of evidence to be found by the 
jury. 

Another exception, the one relied on by the court below, 
is that when there is a legal obligation on the part of the 
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person paying, to pay the money, the primary obligation 
resting upon the person for whose benefit it was paid, the 
law implies a request and a consequent promise that will 
uphold an action to recover it back. (4 Wait, 453.) 

But, in this case, where was the legal obligation upon 
the defendant jn error to pave the spaces? That obliga- 
tion was expressly imposed upon the plaintiff in error, 
and this fact is entirely lost sight of by the court below. 
The only obligation here to pay money was one created 
by the usurpation of a right and duty by law imposed 
upon the plaintiff in error, and it could hardly be con- 
tended, and was not contended, that such was the obliga- 
tion referred to. The court below, however, did contend 
that the relation of the defendant in error to the plaintiff 
this in Barnes v. The Dis- 
“org. Was that of surety 
to principal, and that, as the defendant in error was 
responsible to third parties for the condition of the spaces, 
it had a right to pave them. But the question here is, 
whether it had the right to pave without first affording 
the plaintiff in error an opportunity to discharge its duty. 


in error, as decided by Ourt 


trict of Columbia. 


Could the defendant in error usurp such duty, and thereby 
violate the law and make such usurpation and violation 
the predicate of a right of action? 

All the cases cited by Mr. Wait are cases where the 
party paying was responsible fer the debt, though not 
primarily. The debt was the debt or duty of the party 
paying and hence a request was implied by law. 

Not one of the cases asserts that, in the case of a publi 
highway, a corporation responsible for its condition, when 
the duty to pave and keep in order is by law devolved 
upon another, has the right to discharge that duty, even 
when the highway is out of repair, without demand and 
refusal or neglect. The authorities are just the other 
way, as will presently be shown. 

The court below, however, confined such right to cases 
where the condition of the street was unsafe. The argu- 
! 
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ment of the court is, that as such unsafe condition might 
involve responsibility on the part of the defendant in 
error for injuries to third parties, it ought to be allowed 
to make another its debtor without the usual prerequisite 
of demand. Unfortunately for the argument, the postu- 
late of the ruling was not such unsafe condition, and the 
evidence of the defendant in error itself conclusively 
proved that its legal obligation had been fulfilled, and 
the spaces were “well paved and in good order.” There 
was no question as to the safe condition of the spaces, or 
that the existing pavements in them were as completely a 
discharge of the obligation by the plaintiff In error as 
the new pavements possibly could be. 

That the alleged relation of principal and surety does 
not. even in the case of a street in an unsafe condition, 
absolve from the necessity of a demand is shown by the 
cases of Pennsylvania R. R. Co. vy. Duquesne Borough, 46. 
Pa. State, 224; Phanixville vy. Phoenixville Iron Co., 45 Pa. 
State, 137, and Oconto vy. Chicago and Northwestern Railway 
Oo., 44 Wise. 231. All these cases are cited with approval 

the opinion upon the demurrer, but upon another 
point. To quote only from the last, which the opinion 
savs “is verv much like the one before us.” The court 
below had instructed the jury (p. 234) “that to entitle the 
plaintiff to recover it must ae. . & +: ae that before 
the city undertook, by its street commissioners, to repair 
such streets and sidewalks, defendant, its agents or its 
officers in charge of the road, were requested by the city to 
make the necessary repairs, and had reasonable time and op- 
portunity to do so before the city authorities undertook to 
do it.” This instruction was approved, and in deciding 
the case in the appellate court, Cole, J., says (p. 241): “ We 
must assume that the jury found, under the direction of 
the court, that the agent of the company having charge 
of building the road was notified and requested by the 
city authorities tomake the necessary repairs, but wholly 
neglected or failed to make them.” (See also Combe v. 
(freen. 11 M. & W. 480).) 
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But even if the rule was as laid down by the court, the 
inverse of the general rule, and if the postulate of the 
right of the defendant in error to make the plaintiff in 
error its debtor, was not demand upon the latter, and its 
refusal or neglect, but its failure to “offer itself ready,” 
surely such offer was unnecessary after the Board of Pub- 
lic Works had declared its interpretation of its powers 
and determination to pave the spaces. To “offer itself 
ready” was an empty form under the circumstances as 
detailed in the evidence. (R. 55, 56.) 

The attention of the court is especially called to the 
fact that the defendant in error never acted upon any al- 
leged default on the part of the plaintiff in error. The 
case is not one like those cited above, where the default 
of the party owing the duty 1s reported to the munici- 
pality, and thereupon the latter directs its officers to dis- 
charge the duty. On the contrary, it is not pretended 
here that any default of the plaintiff in error was ever 
made known to the defendant in error, or that the latter 
at any time gave any directions as to what should be done 
in consequence of such default. 


I1].—INTERPRETATION AND CLAIM. 


This is the subject of the ninth assignment of error. 

The defendant in error interpreted its powers, and did 
the work at its peril. Its mistake of law could not make 
the plaintiff in error its debtor. The work was done, not 
under any claim that the duty to do it belonged to the 
plaintiff in error, but in repudiation of any such claim 
and in assertion of the claim that the duty and correla- 
tive right were devolved by law upon the defendant in 
error. Thus the defendant in error took the risk. 

In Homestead Co. v. Valley R. R. (A7 Wall. 166), a party 
claimed to own the land in litigation, and paid the taxes. 
\fter the case was decided against him, he claimed that 
lis adversary was bound to refund the amount paid for 
taxes. 

This court SaVs (p. 166): 
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[V.—Tnue Errect or THE RATIFICATION OF ASSESSMENTS 
AS MADE BY THE AcTs OF CONGRESS OF JUNE 19, 1878, 
AND JUNE 27, 1579. 

This is the subject of the eleventh assignment of error. 

The acts of Congress are as follows: 

“Aw Act to provide for the revision and correction of 
assessments for special improvements in the District of 
Columbia and for other PUPPOses, 

“ Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
the Commissioners of the District of Columbia be, and 
they “ure hereby, directed to entorce the collection, accord- 
ing to existing laws, of all assessments for special improve- 
ments prepared under an act of the legislative assembly 
of August tenth, eighteen hundred and seventy-one, as 
charges upon the property benefitted by the Improvements 
In respect to which said assessments were made: Provided, 
That upon complaint being made to the Commissioners, 
within thirty days from the passage of this act, of erroneous 
or excessive charges In respect to any of said assessments 
which remain unpaid, said commissioners are hereby 
authorized to revise such assessments so complained of, 
and to correct the same; and where certificates of assess- 
ment have been issued, they shall issue to the holder of 
such certificate a draw-back certificate for the amount of 
such erroneous or excessive charges, which certificates 
shall be received at any time in payment of assessments 
for special improvements, and they shall be redeemed in 
the manner prescribed for the redemption and purchase 
of certificates, as provided by an act of the legislative 
assembly of May twenty-ninth, eighteen hundred and 
seventy-three, entitled ‘An act for extending the time of 
payment of special assessments, and for other purposes,’ 
after the provisions for the purchase and redemption of 
certificates named in said act shall have been fully carried 
out. 
es, Approved, June 19, 1878." 


“Sec. 3. That the Commissioners of the District of Co- 
lumbia are hereby authorized and directed, upon written 
complaint being made to them within sixty days from 
the passage of this act, by any person or persons who 
had, prior to June nineteenth, eighteen hundred and 
seventy-eight, paid their special improvement taxes pre- 
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pared a an act of the legislative assembly of said 
District, « August tenth, eighteen hundred and seventy- 
one, that a ir ‘said assessment or assessments were erro- 
neous or excessive, to revise and correct such assessments 
so complained of; and in case the amount of any such 
assessment is found to be erroneous or excessive, the Com- 
missioners shall issue to the person entitled to the same 
a drawback certificate for the amount of such excessive 
or erroneous charge, which certificate shall be received in 
payment of all special assessments, and for all general 
taxes due before the first day of July, eighteen hundred 
and seventy-seven: Pr ovided, That complaints filed under 
the act of June nineteenth, eighteen hundred and seventy- 
eight, (paid or unpaid,) by a property-holder, his agent 
or attorney, need not be refiled under this act. 
Approved June 27, 1879.” 


The cost of paving the spaces was, in common with 
that of paving the residue of the streets and avenues, 
assessed two-thirds to the defendant in error and the 
other one-third against the abutting property. 

lor the evidence as to the assessments, see R. 38, 39. 

This court, in the case of Mattingly v. The District of 
Columbia, (97 U. S. 687.) had occasion to construe the 
above acts. It held that thev, and all antecedent legisla- 
tion, ratified and confirmed the assessments as made, sub- 
ject only to the relief for the benefit of the owners of 
abutting property specially provided for. The only re- 
visions authorized by the said acts were at the instance 
of those parties, within the time mentioned, subject only 
to the obligation to REMIT as provided, for the assessments 
as they stood were absolutely ratified and confirmed, as 
held by this court. 

It was never intended that after the work had been done 
by the defendant in error and paid for by money and 
special assessment certificates, and assessed in the usual 
manner and the assessments ratified and confirmed, and 
after the lapse of vears the assessments thus ratified and 
confirmed should be changed, so as to impose new charges 
upon the plaintiff in error and other parties. 


he RAI, Hip Fe 9 


Any assessment against the plaintiff in error was in 
palpable violation of law. Even if the spaces had been 
paved by the defendant in error, under such circumstances 
as would give a right of action against the plaintiff in 
error, such right of action was not the subject of an assess- 
ment under the laws of this District, and the new assess- 
ment could only have been resorted to that some sort of 
color might be given to a claim not pretended to have 
any existence until after the passage of the above acts. 


V.—TuHe MEASURE OF DAMAGES. 


This is the subject of the twelfth assignment of error. 

The error of the court below in its ruling upon this 
point is, it is submitted, manifest, and requires no com- 
ment. 


V1L—LIMIraTtion. 


This 1s the subject of the thirteenth and fourteenth 
assignments of error. 

There are six questions which arise under the point of 
limitations, namely: 

Ist. Is the plaintiff below a municipal corporation ? 

2d. If it is a municipal corporation, can the statute of 
limitations be pleaded to any action brought by it? 

3d. Does the cause of action set forth by the plaintiff 
below come within the provisions of the statute of limita- 
tions in force in the District of Columbia? 

4th. Are municipal corporations comprehended under 
the general term, “ person or persons,” and “ inhabitants,” 
contained in the statute in force in the District? 

5th. Is the action brought to recover a public tar or as- 
sessment levied under authority of law or anything anal- 
ogous thereto? 

6th. Did the cause of action accrue more than three 
years before the commencement of the action? 
These questions will be considered in their order. 
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Tue DEFENDANT IN ErRRoR ts A MUNICIPAL CORPORA- 


TION, 


The amended declaration alleges that the plaintiff is 
‘a body corporat ” "There is no question but that the 
plaintiff is and was at the commencement of the action 
(I municipal corporation. The act of (congress of Kebru- ' 
‘ ary ZI, IS71, chap. 62, sec. |, creating the District gyoverni- 


ment. provides ; 
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ame WT district Is created i government by the haime of 
the District of Columbia, by which name it is constituted 
a body corporate jor municipal purposes, and may contract 
anid be contracted with. Nile and Ly sued, plead and he im- 
pleaded, hecnwe i! seal. and CLETCISE all other powers of (L Wiu- 
nicipal corporation not inconsistent with the Constitution 
and laws of the United States and the provisions of this 
title.’ (Rev. Stat. D. C.. See. 2.) 


And the act of Congress of June 11, 1878, providing A. 
permanent form of government for the District enacts: 


“The District of Columbia shall remain and continue 
d municipal corporation, iis provided in section two of the 
Revised Statutes relating to said District, and the Com- 
missioners herein provided for shall be deemed and taken 
ius otheers of such corporation.” 
Rich. Sup. to Rey. Stat.. )). S40). 


And the Supreme Court of the District, which is pre- | 
sumed to understand thoroughly the nature and character 
of the District government, in its opinion sustaining the 
demurrer to the defendant's pleas of limitation, says: 


“Its (the District’s) liability to be sued and impleaded 
to the full extent of other municipalities is plainly im- 
plied in the general language which creates it ‘a body 
corporate for municipal purposes, and we are of the 
opinion, in the absence of any provision to the contrary, 
that whatever liabilities may properly attach to munici- 
palities in general are equally devolved upon the District 
government : and hence. that wherever the statutes of limita- } 
trons of Maryland Huty hye rnte rposed la (7 claim of aii ordi- : 


edd 


nary municipality it may be availed of against the District 
of Columbia.” 


R., 14, 15; 1 Mackey, 371. 


THe DIstrict. THEN. BEING A MUNICIPAL CORPORATION. 
THE STATUTE OF LIMITATIONS CAN BE PLEADED WHERE 
IT COULD BE PLEADED AGAINST A NATURAL PERSON. 


Judge Dillon, in his treatise on Municipal Corporations 


SUVS. 
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. m Although municipal corporations are considered as 
publie agencies, exercising, in behalf of the State, public 
duties, there are many Cases W hich hold that such COrpo- 
rations are not exempt from the operation of limitation 
statutes, but that such statutes, at least as respects all 
real und personal actions, run in favor of and against 
these corporations, In the same manner and to the same 
extent as against natural persons.” 

Dillon on Mune. Cor. (3d ed.), see. 668. 

Mr. Wood, in his work on the Limitation of Aetions, 
published in 1883, says: 

“The maxim, nullum tempus occurrit regi, only applies 
in favor of the sovereign power, and has no application to 
municipal corporations deriving their authorities from the sov- 
ereign, although their powers, in a limited sense, are gov- 
ernmental. Thus the statute runs for or against towns and 
cities, and also for or against counties, im the same manner 
as it does for or against individuals. In some of the States 
the statute is, in terms, extended to towns, cities, and 
counties: hut. independent of such PrOVvisivons, the rule is as: 
stated supra.” 

Wood on Lim. of Actions, pp. 95, 94. 

We propose to cite some of the cases holding that lim- 
itations can be pleaded against a municipal corporation 
in relation to both real and personal property. 

The case of Lessee of the City of Cincinnati v. The First 
Presbyterian Church, 8 Ohio, 298, was decided in 1838. It 
Was an‘action to recover certain lots in Cincinnati origin- 

ally belonging to the city. The defendant pleaded the 

statute of limitations—twenty vears’ adverse possession. 
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LANE, J., delivering the opinion of the Supreme Court 
of the State, Says: 

“'The principle that the soverelgn power of a State is not 
bound by statutes of limitation, without express words, 
obtained in the earliest stages of the common law, and 
has descended to this day. This immunity seems to be, 
an attribute of sovere ignty only. No case is found in the 
books which exempts any other description of person, 
whether natural or artificial, from the operation of the 
laws; and none of the reasons for the exemption apply 
with much force to municipal corporations. The law 
impresses upon them the duty of defending the interests 
which they are created to hold, and has conferred every 
power necessary to this end. When the property is their 
own, the statute has been always held as binding; when 
their land or franchises are of a public character, the public 
which they represent are principally members of their 
own body, sufficiently vigilant to watch their own inter- 
ests, and sufficiently powerful to defend them. The rights 
of the corporation, therefore, seem well enough protected, 
without invading the letter of the statute. And the 
very loose and indefinite character of some of these rights, 
renders the protection of the law peculiarly necessary for 
the security of occupants.” 

The doctrine of the case last cited was reaffirmed in the 
strongest terms in The City of Cincinnati v. Evans, (5 Ohio 
St. R. 594), decided in 1855. 

RANNEY, ©. J., delivering the opinion, and referring to 
the First Presbyterian Church case (supra), says: 


“ Municipal corporations are subject to the operation of 
the statute of limitations, in the same manner and to the 
same extent as natural persons, and, as a consequence, 
that notorious and uninterrupted possession by a ‘private 
individual under a claim of right of land dedicated to a 
city for streets or public squares for more than twenty-one 
years will bar the claim of the city to its use. This case 
(The First Presbyterian Church case) was decided in 1838; 
was fully argued by eminent counsel, and carefully con- 
sidered by the court. In following it now we not only 
vield to the respect due to a decision of the court of last 
resort, which has so long been supposed to settle the law, 
but with a full approval of the principles upon which it is 
founded.” 


In Lane v. Kennedy (13 Ohio St. R. 42), decided in 1861, 
the court, after referring to the two last cited cases, say: 

“Tt is undoubtedly true that the town of Oxford, which 
had the custody and control of the street at the time it 
was encroached upon, like all other municipal corporations, 
is subject to the operation of the statute of limitations, in 
the same manner and to the same extent as natural per- 
sons. 

In Evans v. Erie County (66 Pa. St. 222), decided in 1870, 
the above cited case of City of Cincinnati v. Evans (5 Ohio 
St.) is cited with approbation. 

SHARSWoOoD, J., rendering the unanimous opinion of 
the court, says: 

“That the statute of limitations runs against a county, 
or other municipal corporation, we think cannot be doubted. 
The prerogative is that of the sovereign alone, nullum 
tempus occurrut reipublice. Her yrantees, through artificial 
bodies created by her, are in the same category with nat- 
ural persons. Glover v. Wilson, 6 Barr, (6 Pa. St. R. 290;) 
City of Cinemnati v. Evans, 5 Ohio St. R. 594.” 

Armstrong, Chairman, &c. v. Dalton, Exr.,4 Devereux 
(Nor. Car.) O68. | 

This was an action of assumpsit, commenced in 1833 
by the plaintiff as chairman of Stokes County Court (he 
being enabled to bring it by an act of assembly) against 
the defendant as executor, for money paid to his testator 
as Treasurer of Public Buildings, and not accounted for. 
The defendant pleaded the statute of limitations. The 
opinion in this case has been referred to with approba- 
tion in many of the States. 

The court say: 

“It is a well settled principle that the statute of limita- 
tions does not run against a State. But does the rule ex- 
tend to actions brought by a county, or in the name of 
any officer or person for the benefit of a county? 
Public corporations, as distinguished from private corpo- 
rations, are such as exist for public political purposes only, 
such as counties, cities, towns and villages. They are 
founded by the government for public purposes, and the 
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whole interest in them belongs to the public, viz: to the 
county, towns, &e. But the reason which upholds the 
rule nullum fempus, &e., which applied to the sovereign, 
does not, in our opinion, excuse the laches of the officers 
of these small communities. The plea of nullum te Mmpus, 
&ec., is, as before mentioned, one that peculiarly belongs 
LO the sovereign, or to the commonwealth, to he exercised 
for the publie good, The King or the State cannot be 
presumed to mean wrong, orto have an interest iInconsis- 
tent with justice. But. these communities, like the indi- 
viduals who compose them, have no such legal presump- 
tion in their favor. No authority is shown to support the 
position, that they are not like other corporations or private 
persons, subject to the operation of the statute ef limita- 
tions, nor can we see any reason which can bring them 
within the exception which is admitted to apply to the 
sovereign ana thi State.” 

; In County of St. Charles v ~well. (22 Mo. 525). decided 
In 1856, it is held that the statute runs against the muni- 
cipal corporations and other authorities established to 
hahnage the affairs of the political subdivisions of the 
State, and the above cited cases of the City of Cincinnati 
v. The First Preshyte rian Church (8 (Ohio), and Armstrong 
Vv. Dalton { i Dev.) are cited mith approbation. 

Nchool Directors of the Townsh ip of St. Charles vy. Creorges, 
(50 Mo. 194), decided in 1872. This was an action of 
ejectment for a lot in St. Charles. The plaintiff claimed 
title under acts of Congress, whereby the lot in question 
was set apart and donated to it for school purposes. The 
defendants claimed title by adverse possession for more 
than ten years. 

The court say: 

“The rule of the common law (nudlum te HLpuUs. dc.), does 
not apply LO any ot the subdivisions ot the State, such as 
countee s, cities, or municipal corporations, or to any corporda- 
tions, private or public, and unless such corporations are 
excepted from the statute of limitations, they are compre- 
hended therein under the general term, pe rsons.” 


The latest case we have found on the subject, namely, 
City of Fort Smith v. McKibben, (41 Ark. 45), was decided 
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ISs3. The reasoning of the court strikes us with grea 
force. 
The court sav : 


The question may be presented thus: Is a city, town, 
corport ition, with respect to property or powers which it 
holds in trust for the public, bound by the statute of limi- 
tations, so as to be precluded bv lapse of time and adve ‘rse 
holding from claiming to control the property, or exercise 
the power ? With rey rard to property, or contract rights 
Ti hi ich thee municipality claims for its ODT CONE ne nce as dad cour- 
poration, there is little difficulty. Almost, if not quite, all 
the authorities concur in holding, in such cases, that it is 
amenable to the statute, and we think it obvious it should 
be, on principle. (uoad haee. it does hot represent the SOV- 
erelgnty of the people, but only itself, and the local inter- 
ests of citizens. , 

“The trouble arises where the powers are held in trust, 
not for the members of the hody ror porate alone, but for the 
whole people who may come to the city. The most common 
cases are those arising with re gard to the use of streets, 
squares, parks, and commons, which have been dedicated 
to the publie. Appellees contend that in this respect 
alleys do not stand upon the same ground with streets 
and squares; but waiving that for the present, we will 
consider the question with regard to all. 

“If municipalities are not bound by statutes of limita- 
tions with regard to these public trusts; that is, with re- 
gard to their power to keep open streets, Xc., it must be 
upon the maxim that nullum tempus occurreul requ; and 
that municipalities are the adjutants of government, and 
have the franchise of sleeping upon their rights; or, 
rather, that the public must not suffer from their neglect. 

‘But municipal corporations are not really the State, 
nor are their functions and powers conferred principally 
for the bene fit of the whole peop le of the State , although, 
incidentally, they hold some trusts, in the exercise of 
which any citizen of the State may become to be inter- 
ested. It may well be doubted whether the reason of the 
maxim may not be strained too far in applying it to these 
bodies. That ‘the time and attention of the sovereign 
must be supposed to be occupied by the cares of govern- 
ment, might well have excused a king from asserting his 
rights, but affords no reason why the officers of a corpo- 
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ration should not be reasonably diligent in the discharge 
of the very duties thev were selected to execute. Nor does 
it afford a reason why citizens, daily sensible of an en- 
croachment on their common rights, should be allowed 
to remain dormant for many years, and then assert them 
to the detriment of others. The maxim would become 
the instrument of wrong. The more wholesome rule for 
the citizen, individually and collectively, is, that the laws 
favor the vigilant only, and not the careless and slothful.” 

In Dudley _£ Trustees of Frankfort, 12 b. Mion. (Kv y.), 
611, the court Say : 

ee municipal corporation, or any other artificial body vested 
with corporate rights and franchise 8, have no more right than 
a natural man to claim the benefit and advantage of the 
maxim nullum te mpus oceurrit regi.” 

In addition to the cases already cited, the doctrine that 
the statute of limitations runs against a municipal cor- 
poration is amply supported in the following cases: 

City of Pella v. Scholte, 24 lowa, 283, (Opinion 
by Judge 'Ilon); 

Inhabitants of Kennebunkport v. Smith, 22 Me., 
£45 ; 

Town of North Hempstead v. Town of Hempstead, 
2 Wend., 10%: 

Rowan’s Ex’rs v. Portland, 8 B. Mon. (kKy.), 232. 

Inhabitants of Litchfield v. Wilmot, 2 Root (Conn.), 
288 ; 

Alves’ Ex’rs v. Henderson, 16 B. Mon. (Ky.), 131. 

City of Wheeling v. Campbell, 12 W. Va., 36, de- 
cided in 1877: 

Forsyth v. Wheeling, 19 W. Va., 318; 

City of Galveston v. Menard, 23 Texas, 349: 

see Kelly’s Lessee v. Greenfield, 2 Har. & McH. 
(Md.), 121: 

Russell v. Baker, 1 Har. & J. (Md.), 71. 

These last two cases hold that, under the charter of 
Maryland, the proprietary was not entitled to the pre- 
rogative maxim, nudlum te MepUs, AC. 
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[t will be observed that all the cases heretofore cited 
announced the broad principle that. m eve ry CORE, the stat- 
ute of limitations may be pleaded against a municipal 
corporation with the same force and effect as it could be 
pleaded against a natural person, and that the public may 
evel lose their right to public streets. (VETIUER, and SUATES 
by adverse possession; and this we believe to be the true 
doctrine; vet we are aware that the Supreme Court of 
Pennsylvania, in some early cases, has qualified this doe- 
trine, and held that lapse of time furnishes no defence 
for an encroachment on a public right, such as an obstrue- 
tion on a street or square dedicated to the public at large. 
The court say, in effect, that streets and publie squares 
are dedicated or acquired for the public use, and not alone 
for that of the people of the city, the corporation being the 
mere trustee of the pubhe; that erections by private per- 
sons on property thus dedicated or acquired cannot be 
authorized by the original proprietor, nor by the city 
corporation, and can be authorized only by act of the 
legislature; that unauthorized obstructions thereon are 
publie nuisances, and may be prosecuted by indictment or 
other proceedings in behalf of the public, and that no 
length of time, unless there be a limit by statute, will 
legalize a public nuisance, or bar the right of the public 
to proceed by indictment to abate it, and that, in the ab- 
sence of a grant from a competent source, no presumption 
from mere lapse of time can be made to support a nuisance, 
which is an encroachment on a public right. (See Dillon 
on Mun. Cor., 3d ed., sect. 669.) 

The great weight of authority is against the doctrine of 
the court of Pennsylvania, qualifying and exempting, in 
so far as encroachments upon public streets and parks are con- 
cerned, the liability of a municipal corporation to have 
pleaded against it the statute of limitations; but even if 
we recognize the Pennsylvania doctrine to its fullest ex- 
tent, it plays no part in the case at bar. The District is sue- 
ing to be reimbursed, in money, for an expense and out- 
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lay which, it claims. should have been borne by the de- 


fendant. The right to recover this money is not a public 


right, in the sense that a dedication of a street or park Lo 
the public at large isa public right. It is not a case “ where- 
in the corporation represents the State, or 1s seeking Lo 
enforce a right pertaining LO sovereignty.” The money 
which the District expended in 1872-5 for the paving and 


grading in question belonged exclusively to the people of 


the District ; the outside world had no interest in it what- 
ever. It was collected exclusively from the people of the 
District, or they alone were liable for it. At the time the 
work was done, and the cause of action accrued, Congress 
had not assumed to pay a portion of the expenses of the 
District government, and the property of the United 
States, within the corporate limits, was never subject to 
taxation. Congress did not assume to pay a portion of 
the expense until the grading and paving was completed 
by the District. It assumed to pay one-half of the cur- 
rent expenses June 11, 1878. (Rich, Sup., p. 342.) The 
amended declaration alleges that the work was completed 
in the years 1872-4, except a small portion, $1,914.52 
worth, which was completed in 1875. (R. 25-28.) The 
right of the District to be reimbursed for its outlay, if it 
has any at all, is a proprietary or private right, as distin- 
guished from a public right referred to in the Pennsyl- 
vania cases; and as to private rights, Judge Dillon savs: 
7 The statute ot limitations rulis mn Pi nnsylvania against 
municipal corporations. vans v. Erie County, 66 Penn. 
St. I. Baas This CuSC holds that, ils respects real property 
owned by a municipal corporation, the statute of limita- 
tions applies the same as against other owners of private 
property.” 

It should be stated that the case in 66 Pennsylvania 
was decided in LS70, long after the other Pennsylvania 
cases referred to. 

Judge Dillon draws the distinction between the publie 
rights, referred to in the Pennsvivania CUSCS, and the or- 
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dinary or proprietary rights of a municipality, and ex- 
presses the opinion that the latter only are subject to the 
statute of limitations. He says: 

“Upon consideration it will perhaps appear that the 
following view is correct: Municipal corporations, as we 
have seen, have, in some respects, a double character—one 
public, the other (by way of distinction) private. As re- 
spects property not held for public use, as streets, commons, «c.. 
and, as respects contracts and rights of a private nature, there 
is no reason why such corporations should not fall within lim- 
tation statutes, and be affected by them. For example, in ac- 
tion on contract or for tort, a municipal corporation may plead 
and have pleaded against it the statute of limitations. But 
such a corporation does not own and cannot alien publie 
streets or places, and no laches on its part, or on that of 
its officers, can defeat the right of the public thereto, yet 
there may grow up, in consequence, private rights of more 
persuasive force in the particular case than those of the 
public.” (Dillon on Mune. Cor., sect. 675, 3d ed.) 


The “double character,” said to be possessed by munici- 
pal corporations in the Pennsylvania cases, is thus por- 
trayed in Simplot v. Chicago, Milwaukie and St. Paul Rail- 
way Co., Cireuit Court Northern District of lowa, decided 
in 1883, (16 Fed. Rep. 350.) 

Surras, delivering the opinion of the court, says: 

“The true rule is, that where a municipal corporation 
seeks to enforce a contract right, or some right belonging to ut 
in a proprietary sense; or, in other words, when the corpo- 
ration is seeking to enforce the private rights belonging 
to it, as distinguished from the rights belonging to the 
public, at may be defeated by force of the statute of limitations . 
but in all cases wherein the corporation represents the pub- 
lic at large, or the State, or is seeking to enforce a right pertain- 
ing to sovereignty, then the statute of limitations, as such, 
cannot be made applicable. In the latter case the courts 
may apply the doctrine or principle of an estoppel, and by 
means thereof, where justice and right demand it, prevent 
wrong and injury from being done to private rights.” 

The Supreme Court of lowa, in 1868, unanimously 
affirmed the doctrine of the Ohio, Kentucky, and New 
York courts in City of Pella v. Scholte, 24 lowa, 283, and 
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the opinion was rendered by Judge Dillon. This was a peti- 
tion in equity filed by the City of Pella, in its corporate 
capacity, claiming, as against the defendants, that a cer- 
tain block of ground was dedicated to the public; that the 
defendants deny the public right, and obstruct the public 
enjoyment of the square, and praying to have its right to 
the control of the square judicially settled. The defend- 
ants pleaded, inter alia, the statute of limitations, averring 
adverse possession. 

Ditton, Ch. J., delivering the opinion of the court says: 

“Of course it is well understood that statutes of limi- 
tations do not constructively apply to the State or soy- 
ereignty. But the principle has not, so far as we know, 
heen extended to municipal or public corporations. On the 
contrary, it has been expressly held that these corporations 
are within the statute of limitations the same as natural 
persons. (Oineinnati v. The Church, 8 Ohio, 298, (1838,) 
followed in Same v. Evans, 5 Ohio St., 594,(1855.) See also 
Rowan v. Portland, 8 B. Mon. 250, 258; North Hempstead 
v. Hempstead, 2 Wend., 109,137; Denton v. Jackson, 2 John’s 
Ch., 320, 338.) 

“Whether there may be some limitations on this general 
doctrine arising out of the want of knowledge of the pub- 
lic or corporation, or its officers, of its rights, or of the 
adverse right sought to be asserted against it, we need not 
stop to examine, for in this case the right claimed by the 
defendant has been openly asserted by him, and fully 
known to the city ever since its organization. 

“The present case, therefore, is a proper one for the ap- 
plication of the statute, or the principle of repose on 
which it rests.” 

We have shown, however, that it is wholly immaterial, 
in the cuse at bar, whether this “double character” of muni- 
cipal corporations exists or not. 

ITI. 

THE CAUSE OF ACTION SET FORTH IN THE DECLARATION 
COMES WITHIN THE PROVISIONS OF THE STATUTE OF 
LIMITATIONS IN FORCE IN THE District or CoLtumBra. 
The Maryland act of 1715, chap. 23, entitled “An act 

for limitation of certain actions, for avoiding suits at 

law.” in foree in the District. enacts : 
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‘Forasmuch as nothing can be more effectual to the 
peace and tranquility of this province than the quieting 
of the estates of the inhabitants thereof, and for the effect- 
ing of which no better measures can be taken than a 
limitation of time for the commencement of such actions, 
as In the several and respective courts within this prov- 
Ince are brought from the time of such cause of action 
accruing : 

“Il. Be it enacted, &c., That all actions of trespass, quare 
clausum fregit, all actions of trespass, detinue, sur-trover, 
or replevin for taking away pre ods or chattels, all actions 
of account, contract, debt. book. or upon the case, other than 
such accounts as concerns the trade or merchandise be- 
tween merchant and merchant, their factors and servants, 
which are not resident within this province, all actions of 
debt for lending or contract without specialty, all actions of 
debt for arrearages of rent, all actions of assault, menaces, 
battery, wounding, and imprisonment, or any of them, 
shall be sued or brought by any person or persons within 
this province, at any time after the end of this present 
session of assembly, shall be commenced or sued within 
the time and limitation hereafter expressed, and not after ; 
that is to say, the said actions of account, and the said 
actions upon thee CASE, wpon simpli ; contract, hook debt. or ae- 
count, and the said actions for debt, detinue, and replevin 
for goods and chattels, and the said actions for trespass 
quare clausum fregit, within three years ensuing the cause 
of such action, and not after; and the said actions on the 
case for words, and actions of trespass, of assault, battery, 
wounding, and imprisonment, or any of them, within 
one year from the time of the cause of such action accru- 
ing, and not after.” 

Kilty’s Laws of Marvland, Vol. 1, Act of 1715 


Chap. 23. Sees. 1 and 2. 


Now, the defendant in error contends that the cause of 
action set forth in the amended declaration is not em- 
braced in any of the provisions in the foregoing act. This 
position seems to us wholly untenable. What is the al- 
leged claim or cause of action? It is simply, in the lan- 
guage of the act, “an action upon the case, upon simple con- 
tract,” arising upon an alleged implied assumpsit on the 
part of the defendant, by reason of the acceptance of its 
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charter, and the duty thereby imposed, to refund to the 
plaintiff the money paid out and expended for its use in 
paving and grading the streets. This it is and nothing 
more. It Is plainly within the provisions of the above 
recited act. 

Mr. W ood Says. 

“The action of asswmpsit, as it formerly existed as an ac- 
tive remedy, and as it now exists in all the States in sub- 
stance, though not in form, was comprehended under the 
head of trespass on the case, and embraces all causes of ac- 
tion for the recovery of damages for the breach of any 
simple contract, oral or written, or expressed or implied. 
(p. 45.) It les for money accruing. under a statute, un- 
less the statute provides another remedy.” \p- 45.) 

Wood on Lim. of Actions, pp. 45, b. 


Pawlet v. Sandgate, 19 Vt., 621. 


But the General Term, in its opinion upon the demurrer, 


takes the position that the character of the claim involved 
in the suit is such as to render the plea of the statute in- 
applicable; that the action is upon a statute, and is not, 
therefore, within the act of limitations. . 


Mr. Justice Hagner says: “ But the suit is not brought 
upon A ‘simple contract ’ or contract without specialty, upon 
the part of the companies to reimburse the District for 
the expenditure. [tis based upon the obligation on their 
part, implied by contraction of law, to repay to the Dis- 
trict what it has expended for work they were bound to 
perform without expense to the city. If this paving has 
caused ani eX pe4lse to the District, their statutory obligation 
has been broken, and this fact furnishes the consideration 
and foundation for the claim for reimbursement. 
The right of action here grows out of and is founded upon 
the obligations in the charters of both the city and the.com- 
panies, and the suit is an action founded upon these statutes 
within the meaning of that term. It has been held uni- 
forml¥ from a period within a few years after the passage 
of the 21 James I, that an action upon a statute was not 
within the limitations of that act. This was decided in 
the familiar case of Taylor v. Jackson, Croke Charles, 513, 
where it was held that the statute was no bar to an action 
ot debt brought to recover a penalty imposed by 2 Edw. Vi... 
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for removing corn befort setting apart the tithes. So, in 
| Saund. 55, Jones v. Pope, where the action was against 
the sheriff for an escape under the statute 1 Richard 
II, ch. 12.” (R. 15, 16). 

If the doctrine of Mr. Justice Hagner should prevail, 
in the broad way he states it, it would take the life out of 
every statute of limitations in the land, for the right of 
action In every case is, in a certain sense, indirectly based 
upon a violation of a statute. All the rules of the common 
law are said to be statutes worn out by time. 

Now, we are willing to concede that where a statute pre- 
scribes a duty to be performed by the defendant, and im- 
poses a penalty for the violation of that duty, and gives a 
right of action to the plaintiff to recover the penalty imposed, 
then the statute is regarded as a specialty, as much so as a 
bond, and is not embraced within the limitations of 21 
James I, chap. 16, as that act makes no provision for spe- 
cialties. Thus, in the case cited by Mr. Justice Hagner 
( Taylor v. Jackson), the statute of James was no bar to an 
action of debt brought to recover a penalty imposed by 2 
Edward VI for removing corn before setting apart the 
tithes; so in Jones v. Pope (1 Saund. 55), likewise cited by 
Judge Hagner, where the action was against the sheriff 
for an escape under statute 1 Richard II, ch. 12. 

Fortunately, the statute of 1 Richard II, ch. 12, though 
enacted more than 500 years ago, is in force in Maryland 
and the District (although practically obsolete), so we can 
lay our hands on it. It is given both in English and 
in Norman-French in Alexander's British Statutes in 
Force in Maryland, at page 151. It provides that no 
warden of the Fleet shall suffer any prisoner, there being 
by judgment, at the suit of a party, to go out of prison with- 
out paying the judgment; and if the warden suffer such 
prisoner to escape, “then the plaintiff shall have his re- 
covery against the same warden by writ of debt.” 

It may be the law, then, under the statute of James, as 
well as under the act of limitations in force here, that 
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where the lability of the defendant is created, not by the 
act of the parties, but by the direct and positive require- 
ments of a statute. and a right of recovery 18 given by the 
S(LTit statute tn) thie plaintiff, hie 1s not harred. 

But there is a distinction between the liahilitres directly im- 
posed by a statute. and one simply han ing yelation to it. Mr. 
Wood, in his able treatise on Limitation of Actions, pub- 
lished in 1883, referring to the provisions of the statute 
21 James I|., chap. 16, savs: 


‘All iIpstruments under seal, ot record, and liabilities 
imposed by statute, are specialties within the meaning of the 
statute 21 James ss ‘without specialty. It becomes 1m- 
portant to KNOW Whiat classes of obligations COTLIC under 
this head, because, under the statute 21 James L., specialties 
are not embraced, and to a yreat extent such also is the 
case in the statutes of the several States of this country.” 
(p. 64.) “In all cases where liability is created by the 
positive requisitions of a statute, and not by the act of thre 
parties themselves, the liability is treated as in the nature of 
a specialty, and is not within the statute of 21 James, nor 
within the statutes adopted im the several States, appli- 
cable to simple contracts, unless expressly made by the 
statute itself.” \p. 74.) 

“Actions founded directly upon a statute, a matter of 
record, or, in fact, any specialty, are not within the statute; 
hut thre rule 18 Otheru Ne (is tn actions only indirectly found df 
upon a statute. Thus, where an action for use and occu- 
pation lies for the recovery of the use of premises, al- 
though there is a lease under seal, the statute applies. So, 
where a sure ly upon a hond is compe lled to pay money thereon 
for his principal, thre statute runs pon his claim therefor, al- 
though it arose out of his Oin obligation under (i specialty. 
The statute applies to actions against a sheriff for money 
collected on execution, and, indeed. CvVETY claim or de mand 
that nay he made the ground of an action of assumpsit.”” (pp. 
41, 42.) . 

“And this distinction, to wit. between an action founded 
Mmpor and ereated by ad specialty, and Cinie which. although (ii 
incide nt of (I specialty, yet rests upon an CL PVess or implied 
promise, is necessary to be observed, as in the former in- 
stance, the statute does not apply, while in the latte ;" it does.” 
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“It has been held that assum psit will lie to recover a 
balance struck, although the account going to make up 
such balances embraces specialties; and, generally, it may 
be said assumpsit lies whenever there is an express promise, or 
the law will raise an implied promise as an incident of the 
specialty ; and in such cases the statute runs against the 
assumpsit, but not against the specialty obligation and 
remedies.” (p. 70.) 

“ Tt is only where the statute creates the liability and is di- 
rectly the ground of the action that it is erempt from the opera- 
hon of the statute.” (p. 72.) 

Wood on Limitation of Actions, pages 64, 74, 41, 
42,72, (3, 79 

But, really,in the case at bar, the action is neither di- 
rectly or indirectly upon a stetute. It is upon an implied 
assum psit arising out of a contract created by the accept- 
ance of a charter. 

Happily we are relieved from the further discussion of 
this question by the decision of this court in Carrol v. 
Green, 92 U.S., 509. It is on all fours with the case at 
bar. The syllabus isas follows: “ The Exchange Bank of 
Columbia, 8. C., failed in February, 1865. In June, 1872, 
its creditors filed a bill in equity to enforce their claims 
against the stockholders under a clause of the charter 
which, ‘upon the failure of the bank,’ rendered them 
individually liable for any sum not exceeding double 
the value of their respective shares. ‘The defence set 
up the statute of limitations of 1712, which requires 
actions upon the case, and actions of debt, grounded upon 
any contract without specialty, to be brought within four 
Vea;rs., Held. that “is the liability of the stochholders arose 
from their acceptunce of the «act creating the corporation and 
their implied promises to fulfll its requirements, the proper 
remedy was an action upon the case, and as the statute 
barred such an action at law, it was also a good defence in 
equity.” 

The act of limitations of South Carolina (1812) and the 
act in force in the District of Columbia, are almost iden- 
tical in language (so far as relates to the question under 
discussion), each having been copied, with some varia- 
tions, from the statute of 21 James 1. The South Caro- 


lina act is set out in the opinion of the court in Carrol vy. 
Green, at page 512. Theact in force in the District of Co- 
lumbia declares: 


“That all actions of account, contract, debt, book, or upon 


the case (other than such accounts as coneern the trade of 


merchandise), all actions of debt for lending, or contract 
without Spe jalty, all actions ot debt for aurrearages of rent, 
‘oe Or any of them lt which | shall be sued or brouglit 
by any person or persons, . . . shall be commenced 
or sued within the time ana limitation hereafter ex- 
pressed, and not after; that is to say, the said actions of 
account, and thy said achions mpon thy CUSE, “upon simple COlM- 
tra a hook: di ht. or account, and the sald actions for debt. 
| within three vears ensuing the cause of action, 
and not after: and the said actions on the case for words, 

within one vear from the time of the cause of ac- 
tion accruing and not after.” 

Kilty’s Laws of Md., Vol 1, act of 1715, ch. 23. 


Mr. Justice Swayne, delivering the opinion of the court 
in Carrol y. Green, 92 U_S., SaVs : 


“They (the stockholders) were severally compelled to 
contribute according to the amount of the stock they re- 
spectively held, and the liabilities of the bank to be met, 
after exhausting its means, the maximum of the liability 
of each stockholder not to exceed in any event twice the 
amount of his stock. It is obvious from this statement, 
‘that, if there had been a suit at /aw against the stock- 
holders, debt could not have been maintained. The ac- 
tion of debt lies on a statute where it is brought for a sum 
certain, or where the sum is capable of being readily re- 
duced toa certainty. It is not sustainable for unliquidated 
damages. The action of debt is in legal contemplation 
for the recovery of a debt eo nomine and i numero, Case, 
now usually called assumpsit, is founded on a contract 
express or implied. 

‘“ Let us apply these tests to the ease in hand. Certainly. 
the amount sought to be recovered was not certain, and 
could not readily be reduced to a certainty; and there was 
clearly an impli al promise on the part of the stockholders. 

“The Legislature created the corporation,and prescribed 
certain terms to which the stockholders should be sub- 
jected. This was an offer on the part of the State. It 
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could be accepted or declined. There was no constraint. 
By taking the stock the ferms were a ‘ceded fo, the contract he- 
came complete, and the stockholders were bound according! y. 
The same result followed which would have ensued under 
the like circumstances between individuals. The assent 
thus given, and the promise implied, are of the essence of 
the lability sought to be enforced in this proceeding. Jf 
a remedy at law were neECESSUT Y, li arly it must hia we heen Case. 

“Case is a generic term, which embraces many different 
spe CS 1es ot Ac ‘tions. Th re are tivo, howerer, of more Frequent 
use than any other form of action whatever; these are assum p- 
sit and trover. The more le gal denomination of the action 
of assumpsit is (respass on the cas upon promises, 
When the Statute of South Carolina of 1712 here in ques- 
tion was enacted, the term ecvse was as well understood to 
embrace assumpsit as anything else in the law of proced- 
ure to which it is now held to apply. 

‘But if debt were the proper form of action, if this 
were a suit at law, the result must be the same. The act 
bars ‘all actions of debt’ grounded upon any lending or 
contract without specialty; also ‘after the lapse of four 
vears.’ The contract here was of the class last de signated, 
The statute was only inducement. The implied promise of the 
etockholders lo fulfil VE; re quire ments? mwas the agreement on 
their part, and it was without Spe ialty. 

“In Lindsay vy. Hyatt, 4 Ed. Chan., 104, the aet of incor- 
poration declared thet the directors und stockhold rs might be 
sued for the debts of the corporation either at law or in equity 
as if they were joint debtors or copartners, The Vice Chan- 
cellor said: ‘It appears to me that the six years within 
which actions on simple contract indebtedne ss must be 
brought does apply.’ Speaking of a suit at law he said: 
. In such an action the dec laration must hei ivi CUS founded on 
the statute. . . . Theform of theaction and the nature 
of the liability to be enforced fall within the provisions 
of the statute which takes away the right to sue after six 
vears.’” 

Mr. Justice Swayne then cites Corning vy. Mc Cullough, 
1 Comst.. 58 (1 N. Y.): Buker v. The Atlas Bank, 9 Met., 
182, and The Commonivealth vy. Cochituate Bank, 3 Allen, 
12, in support of his position. Speaking of Buker v. The 
Atlas Bunk, he says: 
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“ This was a bill in equity founded upon astatute making 
the stockholders liable in the cases specified. The defend- 
ants relied upon the statute of limitations, which declared 
that ‘all actions founded upon contract or liability nof 
under seal shall be commenced within six years next after 
the cause of action shall accrue, and not afterwards.’ It 
was held that the statute applied in equity as well as at 
law, and that after the lapse of six years the bar was 
complete. 

“It is insisted by the learned counsel for the appellees, 
that while the limitation act of 1712 provided that ‘actions 
of debt upon any lending or contract, without specialty, 
should be brought within four years, it did not limit ac- 
tions of debt upon specialties ; and that the hability here 
In question, bi ing created hy a statute.is to be regarded is 
falling within the latter class. It is said that an obliga- 
tion to pay money arising under « statute is a debt by specialty. 
In support of this point, Bullard y. Bell, 1 Mas. 243, has 
been pressed upon our attention. Fully to examine that 
case would unnecessarily extend this opinion. It was 
cited in Baker vy. The Atlas Bank, and in Corning vy. Me- 
Cullough, without effect. We think it distinguishable from 
the case in hand in several material points. If it be in 
conflict with the cases to which we have referred in this 
connection, we think the results in the latter were con- 
trolled by the better reason.” 

Now, an analysis of the amended declaration will show 
that the action is based Upon an implied promise to repay 
to the plaintiff money paid by it in consequence of the 
neglect of the defendant to discharge a duty imposed upon 
it by its charter. The action is not to enforce the per- 
formance of this duty by the defendant, but it alleged it 
failed to perform the duty, and that thereupon the plain- 
tiff performed it, and the defendant impliedly promised 
to pay the cost of such performance. Suppose the prom- 
ise to repay had been express, and the plaintiff was suing 
upon such promise, would it be pretended that such action 
Was upon a specialty? Certainly not; and vet there is no 
difference between an implied and express promise in this 
respect. 


MunicipAL CoRPORATIONS ARE COMPREHENDED UNDER 
THE GENERAL TERM “PERSON OR PERSONS” AND “ IN- 
HABITANTS IN THE Act OF LIMITATIONS IN FORCE IN 
THE District or COLUMBIA. 


“ A corporation,” says Mr. Kyd, “is a political person, ca- 
pable, like a natural person, of enjoving a variety of fran- 
chises.” (1 Kyd, 15.) 
In School Directors of the Township of St. Charles v. 
‘ (reorges (50 Mo. 94), the court sav: 


“Unless municipal corporations are excepted from the 
statute of limitations, they are comprehended under the 
general term ‘ persons.’ ’ 

Comstock, Ch. J.,in rendering the opinion of the court 
in The Peopl : fc., Ve The Re for of Trinity Church (22 N. 
 # $4. D7), Savs: 

‘| have only to observe, further, that we entertain no 
wr doubt that a corporation is a‘ person’ within the meaning 
of the stutute of limitations, and may avail itself of the de- 
| fence.” 

In The People, Cab rel. The Attorney- General V. The Utica 
Insurance Compuny, 15 Johns. (N. pat 35, the court Say : 

“But although the restraining act does not, in terms, 
include incorporated companies, by expressly declaring that 
no corporation, unauthorized by law, shall become a 
member of, or connected with, any banking company, 
yet the term persons there used will embrace incorporated 
companies in the prohibition. It was decided by this 
court, in the ease of The Clinton Woolen and Cotton Manu- 
facturing Company v. Morse & Bennet, (October Term, 1817,) 
that under the act for the assessment and collection of 
taxes, corporations are liable to be taxed for property 
owned by them, vet the act speaks only of persons liable to 
be assessed, and the term corporation is not used atall. So 
also in England, a corporation seized of land in fee, for 
their own benefit, are considered tnhabitunts or occupiers 
within the meaning of 42 Elizabeth, ch. 2, and liable in 
their corporate capacity to be rated for the poor tax. 
(Cowp. 73.) And Lord Coke, in his exposition of the 
statute 22 Henry VIII, ch. 5, for the repair of bridges, 
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commenting on the word inhabitants, with respect to what 
words are included under that description, says, every cor- 
poration and body politic having lands, &c., are inhabitants 
without the purview of the statute. (2 Inst. 703.) If 
corporations ean, under the term inhabitants or persons be 
subjected to the same burthens to which individuals are 
subject in the same character, they may also, very properly, 
under the same term, be included within the prohibitions 
in the restraining act.” 

It will be observed that the preamble to the Maryland 
act of limitations recites that the object of the act is, the 
quieting of the estates of the inhabitunts thereof. 

A corporation has been deemed a person within the 
meaning of the attachment laws of Alabama. (Planters’ 
Bank v. Andrews, 8 Port., Ala., 404.) 

V. 

THe ActTiION IS NOT BROUGHT TO RECOVER A_ PUBLIC 
Tax OR ASSESSMENT, LEVIED UNDER AUTHORITY OF 
LAW, OR ANYTHING ANALOGOUS THERETO. 

This proposition, it seems to us, Is too plain for aurgu- 
ment, yet as Mr. Justice Hagner has treated of the matter 
in his opinion, we will consider it briefly. 

The Justice says that the municipality has full power to 
exact from prope rty o1oners ad) scent to the improvement @ con- 
tribution in reimbursement of the cost, in proportion to - 
their respective properties. Before collecting these con- 
tributions the municipality usually ascertains the aliquot 
part to be paid by the individuals by an «assessment; and 
such charges or assessments are in the nature of taxes or 
public duties respecting streets and avenues; that the im- 
position of such assessments is, in fact, the levy of a tax, 
and is made in the exercise of the taxing, power; that 
such assessments constitute liens upon the property of in- 
dividuals subject to charge, and are entitled to priority of 
payment out of the proceeds in advance of all other claims, 
and such paving assessment liens are unaffected by the 
statute of limitations. 

To all of which we vield a ready assent. 


- Bat,” says the Justice, “Son the present ease there has been 

no regular assessment against thes companies.” 

This is undoubtedly true. 

“ But,” continued Mr. Justice Hagner, “ these companies 
occupy, as to this statutory duty of paving, the same po- 
sition with respect to the statute of limitations that they 
would hold if the amount chargeable against them for 
paving had been made the subject of a reqular assessment, 
which they refused to pay.” 

Here we differ in toto from the court. To our mind 
there is the widest difference between an action brought 
to recover a tax or local assessment which is by law a lien 
or charge upon contiguous property, and an action to re- 
cover upon an implied ussumpsit, to refund money laid out 
and expended for another’s use. In the one case the 
statute of limitations may not be a bar, in the other it 
certainly is. 

VI. 

THE CAausE OF ACTION ACCRUED MORE THAN ‘THREE 
YEARS BEFORE THE COMMENCEMENT OF THE ACTION, 
AS APPEARS UPON THE FACE OF THE AMENDED DECLA- 
RATION. 

The amended declaration alleges that all the grading 
and paving done by the plaintiff, and for the cost of 
which the action is brought, was “ completed and finished 
by the plaintiff” between the years 1872-5. (R., 25-28.) 
The suit was commenced November 27, 1880. (R., 2.) 
So that the cause of action did not accrue within three 
vears before suit brought. 

The Supreme Court of the District, in its opinion on 
the demurrer, admits that the cause of action did not 
accrue within three years. 

But it may be contended by the plaintiff that the 
cause of action arose, not from the completion of the work, 
but from the time the itemized account was presented to 
the defendant and payment thereof refused, namely, 
February 25, 1880. (R., 28.) This position is wholly 
untenable. No demand for payment was necessary. 
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When money is paid for another, under such cireum- 

stances that the law will imply a promise to repay It, and 

no time is fixed for its repayment, the right of action ae- 
eres at once. 

Wood on Lim. of Actions, p. o2o 

When a contract Was entered into to buted il ship at anh 

agreed price, and afterwards the ship was built larger, but 


vreement as to the time of payment 


without ayy furthes ths 
for thas CXUrG Fay r. 1 Was it le] the Statlte by rilh to rul 
“ss Soon sis thi, work Mis omplet (at. 


Peek | Steamship Co.. 5 Bosw. (N. ¥.) 226 


Where money Is pila: DV OHO Person for another anid bia 
time is fixed for payment, the statute attaches from the 
date of paVvinrent 

Wood on Lim. of Actions, }) 2k 
Bowman v. Wright. 7 Bush. ( Rv.) O76 


See Hitt ¢. Shorer, 54 Tis. 9 


In the course of the trinl of the cause toimass of docu- 
brit ntary evidenee, Consisting of COnLTACTS, schedule Ss, Cli- 
tries in the books of the Board of Publire Works, and cor- 
respondence with the officers of that) Board, was intro- 
dueed by the defendant in error. The real issues unde 
trial were thereby greatly obscured 

There will be found mm the record Dbume rous exceptrons 
relating to the admission in evidenee of this Immatertal 
and irrelevant matter, but in view of the considerations 
already presented, 1t seems unnecessary to particularize or 
diseuss them 
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The judgment of the eourt below should be reversed 
with costs 
W. D. DAVIDGE, 
NATH'L WILSON, 
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A. G. RIDDLE, Attorney, District of Columbia 


THE CASE. 


The District, January, 1881, sued the plaintiff in error, on 
certain statutes to be quoted, for $153,000, the cost of certain 
work and material by the District for the Metropolitan Rail- 
road Company, in the repairs of its portion of certain streets 
occupied by it in the city of Washington during the years 
1871, 72, and ’73. 

The Company denied its liability and plead the three- 
years’ statutes of limitations. To this the District demurred. 
The hearing of this demurrer brought up the merits of the 
case, which were broadly considered and ruled upon by the 
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court, which sustained the case and the demurrer. Opinion 
by Justice Hagner. (Rec., pp. 8 to 23, lst Mackey, 561.) 

Under suggestions, the court gave leave to amend the 
declaration, which was done by increasing the claim to 
$161,000, with slight changes in its frame and phraseology. 
(Rec., pp. 23-28.) 

To this the Railroad Company filed twelve pleas, including 
its two pleas of limitations. The special pleas are really but 
the general issue—useful only as indicating the company’s 
several special points. The District took issue on these ten, 
and renewed its demurrer to the pleas of limitations (Rec. 
pp. 29-33), which was sustained. (Rec., p. 33.) 

The parties thus at issue were sent toa jury April 14, 1884. 
The District recovered a verdict for $147,507. (p. 34.) 

Numerous exceptions were taken by the Company, plaintiff 
in error, to rulings upon evidence, and instructions to the jury 
given and refused. (See the copious bill of exceptions, pp. 
30-64.) The case on these was fully reviewed on all points, 
except the statute of limitations, in general term, June 15, 
1885, and the court below sustained. (4 Mackey, 214.) Opin- 
ion by Justice Cox. 

For a revision of this final judgment on this record the 


parties are before this court. 


Note.—The case of the District vs. The Washington and 
Georgetown Railroad Company was heard with this in gen- 


eral term at each trial. 


THE STATUTES INVOLVED. 


The Metropolitan Railroad Company was chartered July 
1, 1864. (13 Stats., p. 326, Record p. 65.) 
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Appended to section first is this— 


“ Provided, That the use and maintenance of the said road 
shall be subject to the municipal regulations of the city of 
Washington within its corporate limits.” 


The act did not contemplate its extension into George- 


town. 


Sec. 4. And be it further enacted, That the said corporation 
hereby created shall be bound to keep said tracks, and for 
the space of two feet beyond the outer rail thereof, and also 
the space between the tracks, at all tines well paved and in 
good order, without expense to the United States or to the 
city of Washington. 

Sec. 5: And be it further enacted, That nothing in this act 
shall prevent the Government at any time, at their option, 
from altering the grade or otherwise improving all avenues 
and streets occupied by said roads, or the city of Washington 
from so altering or improving such streets and avenues, and 
the sewerage thereof, as may be under their respective au- 
thority and control ; and in such event it shall be the duty 
of said company to change their said railroad so as to con- 
form to such grade and pavement. 

Sec. 6. And be it further enacted, That this act may at any 
time be altered, amended, or repealed by the Congress of 
the United States. 


The act of February 21, 1871, abolished the corporation 
of Washington (16 Stats., 419), It, however, made the Dis- 
trict of Columbia, under the new government, the successor 
of the city of Washington (sec. 96, Rev. Stats., D. C.). 

The thirty-seventh section of.said act created a Board of 
Public Works, with various powers and duties, and, among 
other things, provided: 

“The Board of Public Works shall have entire control of 
and make all regulations which they shall deem necessary 
for keeping in repair the streets, avenues, alleys, and sewers 
of the city, and all other works which may be entrusted to 
their charge by the Legislative Assembly or by Congress.” 

Sec. 77, Rev. Stats. D. C. 
See also Sec. 74 to 84, Jd. 
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These are the statutory provisions which created the rela- 
tions between the parties to this suit, by the duties imposed 
on the Railroad Company in reference to the streets it occu- 
pied under its charter and the broader supervisory duties im- 
posed upon the Board of Public Works in reference to the 
same and all other streets; the Board must not only make 
the regulations, but must enforce them as well. 

The proof of the work done by the District as laid in the 
declaration, was the amplest. It gave in evidence the Dis- 
trict act of appropriation, with the whole scheme of improve- 
ment, a proclamation to all (Ex. F., p. 74 to 94); also its 
award and date of contracts for work on the streets involved 
(Ex. G, p. 95); its correspondence with the Railroad Com- 
pany (pp. 41-53); also Exhibits H and I (p. 96.) 

It was made to appear that all the work was done under 
contracts which covered the entire street from curb to curb 
(p. 37). 

The District proved that the railroad company changed 
the grade of its tracks on its own motion as the work 
progressed, and that, while it claimed the right to do the 
paving, it made no effort to do it—never offered to do 
it—did not protest against its being done by the District; 
but its attitude was acquiescent (pp. 55, 56.) 


And thus arises— 
THe Broap QUESTION OF THE CASE. 


Can the District recover its expenditure in this behalf? 

By the acceptance of its charter the Railroad Company 
undertook to do this work as the exigency might arise. 
When that exigency came it did not do it. The District, in 
the discharge of its duty to the public, bad to do it. Shall 
it now recover its reasonable cost from the derelict com- 
pany? 
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Turning for brief study of the Company’s charter we find 
its use and maintenance are subject to the city regulations. 
This confers not only police control, but authority to enforce 
its legal claims by such means as may exist, though I do 
not rest this case here—it is to be borne in mind, however. 

The Company’s duties are sharply defined in sections 4 and 
5. It is to keep the chartered space at all times well paved 
and in good order. The limitless power to change the grade 
of streets, mode of pavement, as also the material, is fully re- 
served to the Government and also tothecity. To the Gov- 
ernment, as retaining the care of the avenues—to the city, 
which cared for the streets; and, when such changes are or- 
dered, the company is to conform to the new grade and the 
new pavement and this without expense to the United States 
or to the city of Washington. Nothing can be more certa’n 
and explicit. 

The confiding grantors of the charter seem to have ex- 
pected, in view of the vast and ever growing favors conferred, 
that the company would always be eager to perform its du- 
ties. ‘The charter provides no means for their enforcement. 
It carefully guards the United States and the city from all 
expenses on account of them and leaves the parties to find 
the appliances of enforcement elsewhere. 

Turning to the powers of the Board of Public Works we 
find the avenues as well asthe streets were placed in its care, 
with plenary and exclusive authority to keep them in re- 
pair. 

Of the costs incurred for the improvement of the streets 
the Board had power to assess upon all adjoining property a 
part not exceeding one-third. (Sec. 151, Rev. Stats.; 37 sec. 
Act of 21 Feb’y, 1871; 16 Stats., 423.) This assessment to 
be made as might be prescribed by the laws [of the District 
Legislature. | 
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The act of August 10,1871, was passed by the District 
Legislature to give effect to the above. The first section is 
as follows: 


“That whenever any of the improvements mentioried or 
referred to in section thirty-seven of the act entitled ‘An act 
to provide a government for the District of Columbia,’ ap- 
proved the twenty-first day of February, one thousand eignt 
hundred and seventy-one, shall be completed, a statement 
of the cost thereof shall be prepared by the Board of Public 
Works, and be filed in the office thereof, and immediately 
thereafter an assessment, based upon said statement, shall 
be made, as provided for in said section of said act, which 
assessment shall be collected by the said Board in the same 
manner as other taxes of the District of Columbia are now 
or may hereafter be authorized to be collected.” 


It is believed that, save certain provisions of the city 
charter and ordinances in force authorizing the assessment 
of the costs of street improvements upon abutting property 
per foot front, the above comprise all the provisions upon 
this matter, and it is seen that the Board was armed with 
no specific power to enforce its claims against the plaintiff 
in error. 

The dues from the Railroad Company were strictly in the 
nature of special taxes, and as such a certain portion of 
improvement costs were to be assessed upon private prop- 
erty. 

The law authorized the Board to assess one-third only of 
the cost of a given improvement, the exclusive work of the 
District, upon private property. The Company’s charter 
obliged it to pay the whole cost of its designated portion. 

The Board could only assess adjoining, abutting, fronting 
property. The Company’s property in no respect met this 
description. 

Clearly there was nolaw by which thischarge could in a legal 
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sense be assessed and enforced upon the property of the plain- 
tiff in error, and hence our right to sue and recover at law. I 
do not care what the action is called. There is ample space 
to turn it into the desired form to meet the nicest legal taste. 
The declaration is drawn so as to present no difficulties in 
the way. I only contend that the law charged the Railroad 
Company with the duty of these repairs. It charged us 
with the duty of seeing that the Company made them. 
Made us responsible for them. ‘The Company did not per- 
form its duty. We performed for the Company. It refused 
to pay us. We are without other remedy, and so we pray 
judgment here. 


Mr. Justice Hagner disposed of this question in this very 
satisfactory manner (lst Mackey, 380), which I offer as argu- 


ment: 


“Can an action be maintained at law to recover back 
what the District has been compelled to pay on the default 
of the companies to perform the work described in the dec- 
laration ? 

“ Assuming the obligation to bein force, it would seem too 
plain for argument that a right of action in some form must 
exist. For we can scarcely regard as serious the contention 
of counsel for the roads that the only available remedy in 
the case of default would be an application for a mandamus 
to compel the company to do the work, or the suing out of 
a scire facias to deprive them of their charters for neglect of 
their charter obligations. 

“A municipality that would leave the track of a railroad 
company refusing to comply with a required change of grade 
at a dangerous elevation or depression, while it was follow- 
ing an action of mandamus through the different courts on 
appeal, instead of at once performing its plain duty of mak- 
ing the requisite changes to insure the public safety, would 
deserve a punishment more severe than the inevitable pub- 
lic censure. It would have no option in such a case, but 
would be forced to perform the omitted work. That the 
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negligent party should be made to repay the expense would 
be only a scant measure of justice. 

“We will refer to a few cases in support of the right of 
action under such circumstances. 

“In 45 Penna., 137, Town of Phoenixville vs. Phoenixville 
Iron Co., an action was brought by the town to recover from 
the company the amount it had expended for the repair of 
a bridge crossed by the defendant’s railroad and also by foot 
passengers, which had been built at joint expense, but which 
the defendant refused to repair. Judge Strong, speaking 
for the court which sustained the town’s right to recover, 
notices that the defendant’s charter authorized them to con- 
struct the bridge and cross it with their railroad, but says 
nothing of repairs; but he adds: ‘ It is a fair presumption 
the Legislature never intended to give away public rights 
or to impose burdens upon any local community without 
compensation. This is a continuing obligation upon the 
company to keep up the bridge.’ 

“In 46 Pa., 224, Penn. R. R. Co. vs. Duquesne Borough, 
the town brought an action to recover back the sum it had 
expended in rebuilding a bridge across a canal which had 
been taken by the railroad company under authority of a 
law of the State, which declares the company should receive 
this and the other public works subject to existing contracts 
respecting them. The canal had erected the bridge orig- 
inally, and it was insisted that the railroad, as its successor, 
was bound to repair and rebuild it. 

“The court held the action could be maintained, and in 
their opinion used this language: ‘ Whenever any person 
or corporation is bound to repair a public highway and re- 
fuses to doso when necessary, on notice by the proper officers 
having the general oversight thereof, those officers may re- 
pair it and recover the proper expense thereof in an action 
of assumpsit founded on the duty.’ 

“A case very much like the one before us is reported in 44 
Wisconsin Reports, 238, City of Ocato vs. Chicago & N. West- 
ern R. R. Co. By the general statutes a corporation mak- 
ing a railroad is required to restore any street it may pass 
through to its former condition, and thereafter maintain the 
same in such condition against any effects thereafter pro- 
duced by the railroad. Nothing is said in the law as to who 
should defray the cost of the repairs, nor of any action to re- 
cover their cost. The defendant, after constructing its road 
through the city, though requested by the authorities, neg- 
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lected to restore the streets and sidewalks to their former 
condition. The common council, which under the charter 
had full authority over the streets, procured the necessary 
repairs to be made and the city paid for them, and it was 
held it could recover from the railroad company all reason- 
able expenses so incurred.” 


I also adopt from the opinion of Mr. Justice Cox, in the 
final hearing, the following passages from 4th Mackey, pp. 
227-29: 


“Tt is substantially an action to recover money paid, laid 
out, and expended by the District for the use of the defend- 
ant at its special instance and request. 

“The general rule, as we know, is that a past and executed 
consideration is not sufficient to sustain even an express 
promise. ‘Therefore if | pay money for another man, with- 
out any request from him, even his promise to pay has been 
held insufficient for this past executed consideration. But 
wherever the money is paid on the request of the party 
benefited, the right to recover does exist. ‘That request 
may be either expressed or implied. The general rule is 
stated in Wait’s Actions and Defences, cited on the part of 
the defendant in argument. At page 449 of volume 4 of 
that work it is said: 

“*An action of assumpsit for money paid by one person 
for another can only be maintained when it was paid In pur- 
suance ofa request from such person, express or implied, so 
that either an expressed or implied promise to repay thesame 
can be predicated thereon.’ 

“Again, on page 453: 

“*Tn order to entitle a person to recover for money paid 
for another, a request, express or implied, must be estab- 
lished, or an express promise to repay it, and it may be said 
that, in all cases where there is a legal obligation on the 
part of the person paying to pay the money, the primary 
obligation resting upon the person for whose benefit it was 
paid, the law implies a request and a consequent promise 
that will uphold an action to recover it back.’ 

“ Now, what is the relation between the District and the 
railroad company? In the case of Barnes vs. The District 
of Columbia, it will be remembered that the Baltimore & 
Potomac Railroad Company, in crossing certain streets 
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within the limits of the city, left a dangerous excavation, 
down which the plaintiff fell, and he brought an action for 
the injuries he had sustained. The main question there 
was whether the acts or neglects of the Board of Public 
Works were chargeable to the District, but the important 
principle established in that case, as applicable to this case, 
was that the District of Columbia is responsible for the con- 
dition of its streets, and is bound to see that they are kept 
in good condition, and where a railroad company is au- 
thorized to construct its road in a street or avenue, the Dis- 
trict is the company’s surety for the safe condition of its 
streets, and cannot be absolved from obligation. 

“The District of Columbia—the Board of Public Works 
at that time—was bound for the ee paving of the streets, 
bound in the relation of a surety to the railroad company, 
on whom primarily the obligation rested. Now, in the cases 
which are put in the books, it is not necessary that any no- 
tice be given, or demand first m: ade, upon the principal be- 
fore the surety’ s right accrues to pay the debt, and then to 
recover the money paid on account of the principal. The 
very fact that the obligation has not been discharged by the 
principal is, in itself, sufficient to entitle the surety to pay 
the debt, and then reclaim the money from his principal. 
It is upon this ground, we think, that this defendant not 
having done or offered to do the work, and the District being 
responsible for the condition of its streets, the District should 
proceed at once to do the work as surety, and then claim 
the money from the defendant, who is primarily responsible 
for the condition of the street, upon the implied promise to 
refund the money. 

We recognize the rule which was recognized by the court 
at special term, that if the company chose to do the work 
they might do it, and they might have enjoined the District 
authorities from interfering with them, but if they fail to 
offer to do it, fail to notify the District authorities, then 
there was that condition of things which would authorize 
the District to do the work at its own immediate expense, 
but at the ultimate cost of the defendant, and to reclaim 
the money from the latter.” 


Also from p. 230, Id. : 


“It has been claimed that this was money paid under a 
mistake of law, and the general rule has been insisted upon 


11 


that money paid under a mistake of law cannot be recovered 
back. According to the view we have taken there was no 
mistake of law, as the District had a right to do the work 
aud charge it to the defendant. The general rule as to 
money paid under a mistake of law has no application to 
this case. That rule is, that if I pay money under the mis- 
taken impression that it is my duty to pay it—that it is my 
debt—and I discover afterwards that I was not bound to do 
it, 1 could not recover the amount so paid from the party to 
whom paid. Accordingly, if the District authorities had 
paid this money to a contractor for work that the District 
was not bound to do, it could not recover the money from 
the contractor. But if the District could not recover it from 
the defendant in this case, it would not be upon the ground 
that it was paid under a mistake of law, but because it was 
paid bythe District without any previous request of the 
defendant, express or implied. But, independently of that, 
it is doubtful how far such a rule could have application to 
public officers. If a public officer undertakes to pay the 
public money under the mistaken impression that it was his 
duty to do it, it would not relieve the person really owing 
it from the obligation to pay it.” 


As bearing on this question I cite— 


Brooklyn vs. City Railroad Co., 47 N. Y., 475. 
Ill. Central R. R. Co. vs. Bloomington, 76 Il., 447. 


THE SPECIAL DEFENSES OF THE COMPANY. 


The Railroad Company filed some twelve pleas, and sub- 
mitted twenty-eight legal propositions, all referable to four 
or five points. They all rest on its theory of the case, and 
fail if the case of the District is based on the law. 


The Company asserts that under its charter, the streets 
being paved when it took possession, its duty was discharged 
when it kept its allotted space well paved and in good order, 
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keeping the same kind of pavement. (See its two rejected 
offers of proof, pp. 54 and 55.) All of the pavement laid by 
the District, before the Company was in possession of the 
streets, was new, and therefore not chargeable to it. 

This was its claim before the Committee of Congress, and 
its reply to the demand of the District. Can more be needed 
to show the fallacy of this claim than a return to the pro- 
visions of the statutes? Clearly when the company’s track 
was to be maintained “subject to the municipal regulations 
of the city of Washington” it cannot be contended that the 
company had the right to designate the kind and mode of 
pavement in opposition to such regulations. The Board of 
Public Works was placed in control of the whole street with 
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power, at discretion, to’: make these “regulations,” change 
grades and pavements, and it is the especial duty of the 
company at all times to conform to grade and pavement and 
keep its allotted portion well paved and in good order with- 
out expense to the District. No other rule can be practicable 
and secure uniformity. This defense of the company is 
clearly unwarranted. 

The case of The Pitts. & Birm. Railroad Company vs. Birm- 
angham, 51 Penn., 41, it is believed fully sustains our view. 


I]. 


As to the work on certain streets counted on in the declara- 
tion—East Capitol, Ninth streets, Connecticut avenue, and 
others—it is claimed by the Company that it is not liable 
therefor because it contends that when it laid its iron rails, 
its track, the pavement by the District was completed. The 
point is covered by the Company’s nineteenth prayer, page 62. 


The facts appear at page 38, the Company’s offer pages 54 
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and 55, and the correspondence of the parties in reference to 
this matter pages 41, 42, 43, 44, 45, and 53. 

The facts are, that when the Board’s contractors were 
upon these unpaved streets the Company asked permission 
to place its ties and stringers in position, as the work pro- 
gressed, in advance of paving. This was accorded and they 
were so placed. In the last letter asking permission the 
Company coupled with its request that the paving was to 
be at the cost of the District (p 53). This was not assented 
to, nor could the Board so assent. 

Potentially, with its ties and stringers in place, the Com- 
pany’s track was on the street, and its duty attached. It 
was a great servitude—an obstacle, imposing its charter ob- 
ligation, no matter when the rails were laid. The charter 
does not limit its duty to its power to use its tracks. It 
may never use them. The privilege granted to it was a 
arge advantage. ‘To permit it to escape the c 
large advantag I t it ¢ ape the cost of the 
pavement which it would have been compelled to break up 
and relay, would be to reduce its course in the premises to 
a device to escape an obligation. 

On this point I adopt a paragraph from the opinion of 
Justice Cox, 4 Mackey, 254. 

“ Now, it seems to us that, as this company had elected to 
construct their road in the street, and have the use of the 
pavement which the Board was laying down, and complete 
their road after the pavement was completed, that this pro- 
cess of constructing their road was to be treated as one thing; 
that they could not divide it up so as to get the benefit of 
the pavement that the Board was laying, and yet avoid the 
charge that the law imposed upon them when thev con- 
structed their road simultaneously with the work done by 
the Board, and that when they did use and occupy the street 
for the purpose of their railroad, they should reimburse the 


Board for the paving that was done for their benefit; that 
when Mr. Thompson said that they were willing to lay their 


stringers and cross-ties, ‘provided the paving be done with- 
out charge to us,’ he should have said, ‘ provided, that when 
the road is completed, and when we occupy the street here- 
after, we will reimburse you for the work you are now 
doing.’ ” 


These propositions deny that under its charter the Rail- 
road Company was chargeable with the cost sought to be 


enforced against it. 
ITI. 


The residue of the Company’s points concede that it might 
have been charged with this cost; that under its charter it 
was liable to the duty named, but that the District, ignorant 
of the law and careless of its duty, so managed and mis- 
managed that it expended this full sum of $147,500.05 for 
ihe use and benefit of the company and cannot recover any 
part of it. This large sum, in law, became a gratuity from 


the District to the company. 


First. Under this head the claim is that it was the duty 
of the District to give the Company a special notice to do this 
work, with time and space to perform it in, and thus by its 
act put the Company in default; that failing in this the suit 
fails. This point seems mainly relied on by the plaintiff in 
error, that although this was the especial duty, an original 
obligation of the Company voluntarily assumed for its own 
-exclusive performance, still in some inexplicable way its 
liability depended on special notice by the District. 


a. Clearly under its charter the Company was entitled to 
no express notice. The only condition to charge it is a 


want of repair—repavement, regrade—no matter how that 


arises. Its charter makes it a supervisor, a conservator, of 


15 


its part of the street. It must take notice and be ready at 
its peril. If change of grade requires special notice, then 
must it have this notice to repair its own injury to a street. 
The declaration alleges that it had notice, not that the plain- 
tiff gave it such notice. 

Congress has twice dealt with this matter outside these 
railroad charters, once in the act of July 8, 1870, for paving 
Pennsylvania avenue. It said in the 3d section of that act 
that the Washington and Georgetown Railroad Company 
should have the right to pave its charter part of the street, 
under the direction of the Commissioners, created by it, 
but it was to use the same material, in the same manner 
and simultaneously with the other work; otherwise the 
Commissioners were to do it and the company to pay. (16th 
Stats., 196.) Nota word is said about making a demand 
on the Company to do it, give it time, and then in default 
do the work; nor was an act of Congress necessary in the 
premises. This was the inevitable law of the case under the 
charter of the Company. 

The act of June 11, 1878, sec. 5 (creating the District gov- 
ernment, 20 Stats., 105), reiterates the charter liability of a 
railroad company to provide for the cost of its portion of a 
street, does not say the Commissioners shall give it notice, 
make a demand, give it time, nor does it imply that. The 
company is to take notice at its peril; and if it shall neglect 
or refuse to perform the work required, then the Commis- 
sioners shall do it and charge the company. 


b. I claim, as I have shown, that by the defendant's pleas 
and prayers it denies its liability to do the work sought to 
be charged upon it, under any possible circumstances. This 
was its main defense in the court befows (See Ist Mackey, 
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314.) This was its claim to Congress and to us always, first 
and last and is urged now. It does not lie in its mouth to 
say it had no notice to do what in advance it disclaims as a 


duty. 


c. I show that the provision which compelled it to change 
its grade obliged it to pave between its tracks and compelled 
it to pave this twice two exterior feet. Thatit took notice and 
found the time and opportunity to change its grade—all its 
grades—the record shows (p. 37). This certainly is conclusive 
of this thing of special notice. 

In the face of these its acts, it is estopped from saying it 


had no notice to do these things. 


d. I urge further that it had actual notice, as shown by 
the record. It was in daily correspondence and intercourse 
with the Board of Public Works as the work began and ad- 


vanced (pp. 36, 41-53). 


e. The Company never claimed, in fact, that it had no no- 


tice—no opportunity—until called to pay by this suit. 


f. When part of the costs were assessed against it, it did 
not then claim that it had no notice, no time, nor did itthen 
demand time and space for the future work, as it might 
arise (Rec., 56). It did not offer to do the work (Jd.) 


g. Finally, under proper instruction as to what constituted 


notice, the jury found that fact for the plaintiff, . 


Second. The District was bound by the seeming construc- 
tion of the powers. It excluded the defendant from the per- 
formance of its duties under its charter; became a volun- 
teer; and service and money thus bestowed are a gratuity, 


fur which no right of action exists (see Rec., p. 61). 
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A people may lose their rights, have their money and 
property squandered beyond recovery by the mismanage- 
ment, the malversations of their rulers. But if their agents, 
without color of law, without authority, part with money or 
property, the party in possession of it is without right, holds 
it by wrong, and it may be recovered. There is no question 
of making one’s self the creditor of another without his 
consent. He has consented to take it by wrong, and is 
merely a trustee for the rightful owner, and must account. 

Not only was there no authority to do this work, charge- 
able upon the Company as its debt, its express liability— 
voluntarily, as a gratuity in fact—but section 53, Revised 
Statutes of the District of Columbia, expressly forbids it. 

If the Board of Public Works paid or delivered $147,500 
of the District to the Company in flagrant violation of law 
it certainly can be recovered back. It was money had and 
received for the District's use. 

In this case it did $147,500 worth of work, furnishing ma- 
terial, and may under these statutes recover it by this special 
action. The Company was present aiding, abetting; knew 
that the money of the District was being expended for it; 
did not forbid it, did not protest against it, but took it with 
full knowledge. 

Can it refuse to refund it? 


Thind.Jnder this head falls the claim of the Company 
that the three assessments of the Board against the Company 
and sold to the First National Bank of New York (p. 61-62) 
were ratified by the act of June 19, 1878, are outstanding 
in the hands of the bank, and therefore their sum cannot 
be recovered in this suit. 

On recurrence to that act (vol. 20, p. 166) it is seen that 
3 
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it refers specially to assessments made under the act of the 
District Legislature of August 10, 1871, quoted from above 
at pp.6 and 7. We find that these assessments could not be 
made under that nor any law, and are void. 

In conclusion of this matter I may say that more and 
more courts are striving to do the right, recognize and en- 
force equities. 

Such is the spirit of many cases. 

See Marsh vs. Fulton Co.,10 Wall., 676. 
Hitcheock vs. Galveston, 96 U.S., 341-3843. 
Chapman 73. County of Douglas, 107 U.5., 348. 

Clearly these two last cases cover our case. 

See also Arquiti vs. San Francisco, 16 Cal., 282. 

Morville vs. American Tract Society, 123 Mass., 129- 
137, par. 2, Colt’s opinion. 

Campbell vs. District of Columbia, 2 MacArthur, 533. 


The cases are numerous that where a party is in posses- 
sion of money or property which it is inequitable he should 


retain, it may be recovered by the rightful owner. 


lV. 
There remains the Company’s pleas of three years’ statute 
of limitations of Maryland of 1715, ch. 23, in great part 
taken from that of 21 Jae. I. 


To this limitation the District objects: 
That this suit is really by the United States ; 
That it is brought on the statutes named ; 


That the claim in character is for a tax. 
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It is true the court below (1st Mackey, 361) did not sus- 
tain my first objection, but it sustained my demurrer, and 
I submit I am at liberty to ask this Court to pass upon this 
point also. 

By reference to the acts of June 20, 1874 (18 Stats., 116,) 
and June 11, 1878, (20 Jd., 102), it is seen that the so-called 
municipal corporation is a pure fiction, is a device by which 
the United States, by its own officers and agencies, governs 
the people of the District, enacts and enforces all their laws, 
assesses collects and disburses the District revenues, and 
performs all the acts of its government. It is a municipal 
corporation without corporators or corporate officers. 

The proceeds of this suit will be the money of the United 
States. 

Upon the other two points madel beg to adopt as my 
argument the opinion of Mr. Justice Hagner, from Ist 


Mackey, beginning on p. 372, Rec., p. 15: 


The question next arises whether there is anything in the 
character of the claim involved in this suit which renders 
the plea of the statute of limitations inapplicable as a bar to 
the action. 

The claim grows out of an obligation imposed upon the 
companies by the United State’, and assumed by them when 
they accepted the charters, under the authority of which 
alone they can claim any right to occupy the streets of the 
city and operate their roads. 

By this requirement, contained in the 4th section of each 
charter already quoted, the companies are bound to keep 
their track and the adjacent part of the street described at 
all times well paved, and in good order, without expense to the 
United States and to the cities named. 

It was one of the few conditions imposed upon them when 
they received their valuable franchises. It did not, as of 
course, result from the grant; for Congress might have agreed 
to dispense with it. Nor was it necessarily incident to the 
business of carrying passengers, since a large omnibus com- 
pany might possibly make more extensive use of the streets 
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in general without incurring any liability to pay for paving 
any partof them. But it is wholly a statutory provision, 
and the liability imposed, therefore, is wholly statutory. 

After the acceptance of their charters they could not be 
heard to object that the provision was illegal, or incapable 
of enforcement against them. 17 Hun. (N. Y.), 242; New 
York City vs. Steel Railway Companies. 

This duty, it is alleged, they refused to perform, and the 
work was done and paid for by the District, which now seeks 
reimbursement in this action. Upon the plain words of the 
statute it seems clear to us it is not within the enumeration 
in the first section of the act of limitations of 1715, ch. 23. 
It is not “an action of account,” or “upon the case, upon 
simple contract, book debt, or account,” or “of debt for lend- 
ing,” or of “contract without specialty,” or “of debt for 
urrearages of rent;” nor is it one of the other enumerated 
actions, as “assault,” &e. 

If it be either of the enumerated actions it could only be 
an action upon one of the classes of contract referred to. But 
the suit is not brought upon a “simple contract,” or “ contract 
without specialty,’ upon the part of the companies to reim- 
burse the District for the expenditure. It is based upon the 
obligation on their part, implied by construction of law, to 
repay to the District what it has expended for work they 
were bound by statute to perform without expense to the city. 
If this paving has caused any expense to the District their 
statutory obligation has been broken, and this fact furnishes 
the consideration and foundation of the claim for reimburse- 
ment. Apart from the obligation upon the District to take 
all proper care of the streets, imposed by statute, and the 
duty of the companies arising under their charters to see 
that this work is done without expense to the municipality, 
the action could not be maintained, for the unauthorized 
payment of money by one party for another creates no legal 
liability upon the latter to repay. But the right of action 
here grows out of and is founded upon the obligation in the 
charters of both the city and the companies, and the suit is 
an action founded upon these statutes, within the meaning 
of that term. 

It has been held uniformly, from a period within a few 
years after the passage of the 21 James I, that an action 
upon a statute was not within the limitations of that act. 

This was decided in the familiar case of Taylor vs. Jack- 
son, Croke Charles, 513, where it was held that the statute 
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was no bar to an action of debt brought to recover a penalty 
imposed by 2 Edw. VI for removing corn before setting apart 
the tithes. So in 1 Saund., 55, Jones vs. Pope, where the ac- 
tion was against a sheriff for an escape under the statute 1 
Rd. II, ch. 12. 

And this doctrine has been repeatedly applied by the 
courts in Maryland in cases arising under the act of 1715, 
ch. 23. 

Such was the ruling in 2 H. & McH., 145, French ve. 
O’Healey, that an action founded on a statute cannot be 
barred by limitations, as debt for an escape. 

So in 1 Gill, Longwell vs. Riginder, 57, it was held that a 
distress for rent in arrear based upon statute is not within 
the statute of limitations. 

And in 2d Maryland, 19, Newcomer vs. Keedy, it was held 
in 1852, on the same ground, that limitations is no defense 
to an action on the case against a sheriff for a false return 
to a fi. fa., because the officer is made answerable for such 
misconduct by force of an ancient statute. 

So it was held in 2 Md. Ch. Dec., 213, Bond vs. Harris, that 
bonds given by an heir, electing to take part of the ances- 
tors’ land and pay their shares to the other heirs, in conform- 
ity with the statute for partition of land, are not within the 
Maryland statute of limitations. 

So in 14 Johns., Peace vs. Howard, 479, which was an ac- 
tion on a judgment rendered by a justice of the peace, the 
court say: “ The statute (of New York) is not a bar to every 
action of debt, but only to those brought for arrearages of 
rent or founded on any contract without specialty. Debt on 
indenture reserving rent is not within the statute. The 
settled construction of the statute is that it applies solely to 
actions of debt founded upon contracts in fact, as contradis- 
tinguished from those arising by construction of law.” In 
the present case the action is not founded upon a contract 
in fact within the meaning of the statute. 

But there is a further and conclusive reason why this 
action should not be held to be within the statute of limita- 
tions. 

The municipality is charged with the entire custody of 
the streets and avenues of the city, and endowed with the 
amplest powers to pave and repair them, to change the 
grades, or otherwise improve them, and make all necessary 
regulations to this end. And it is perfectly settled that this 
is a continuing power, to be executed whenever it shall see 
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instruction that if the paving for which the claim was filed 
was paid by the city more than six years before the assess- 
ment was made, the claim of the city was barred by the 
statute of limitations. ‘The court refused the prayer, and 
this ruling was sustained by the appel 
“The statute of limitations has no ayy) 
under the acts, and the objection 1s ground d Upon ‘a mis- 
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lication to assessments 


In the present case there has been no regular assessment 


against these companies, But aL oblication Pmposed upon 
’ . . . ' af . 
them hy law, rrict which thye Vy have ASsstimedqd DV ther accept- 
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ance of the charters, is to perform their contract duty with 
respect 1g) the public streets \\ ithout any such assessment or 
levy as might be requ 
abutting on the stree 
bound themsel ve s, “as part Ol the consideration for their 
franchise, to pave tl 
themselves, and any previous assessment by the District would 


juired in the case ot holders of property 
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ts improved by the District. lhey have 
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ie designated parts of the streets for 
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be awh imie ana senseless ceremony. bhev KNeW exactl LOW 
much they were required to pave, and that they were to pay 
for it: and they had nothing to do except to perform the 
work “without erpense to the United States or the District of 
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not already known to them: and the District of Co | 
could not have made the assessment. if or juired to do so, 
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without obtaining the information from the company 
‘These COMPANIES, therefore. occupy, as to this statutory 
duty, the same position with re spect to the statute of limita- 
Liohs that LieyV would hold if the amount chargeable against 
, ;" . sf . ? ’ Fr. . ‘ } 
them tor having he i be nh made the subrect Of a regular as- 
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sessinent, Which they refused to pay, and for the recovery of 


which this action was brought. For those*reasons we are 
of the opinion that the claim as presented is not obnoxious 
to the plea of the statute of limitations, and we decide the 
demurrer is well taken to the second and third pleas of the 
defendant. 


On all the points I submit the judgment should be af- 


firmed. 


A. G. RIDDLE. 
Attorney for the District of (Columbia. 
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METROPOLITAN RAILROAD COMPANY, Pratytirr 


IN ERROR, 
VETRUS 


THE DISTRICT OF COLUMBIA, Derenpant 1s Error. 


SUPPLEMENTAL BRIEF FOR THE DEFENDANT IN ERROR. 


This is an action at law brought by the District of Colum- 
bia in the supreme court of the District against the Metro- 
politan Railroad Company to recover the cost incurred by 
the District in doing certain paving of the company’s tracks, 
which, as is alleged, the company should have done but 
failed to do; whereupon the District did the work and 
claims to be reimbursed by the company. 

The amended declaration (Rec., 23) makes the following 
allegations in substance: 


(1.) The District is a municipal corporation under the 
laws of Congress, charged with the duty of taking charge of 
and improving the streets, &c., of the cities of the District of 
Columbia. 


(2.) The company is a body corporate by act of Congress 
authorized to construct a railroad in certain of said streets, 


intended, as the court below held, that the railroad should 


conform to the new pavement. 


But the matter is set at rest by the language of the act of 


June 1, 1S75 (20) stat... pape LOG), cited by counsel for the 


company (page 35 of brief), in which Congress, under the 


reserved power of amendment, WC., makes more stringent 
the obligation of the railway companies to pave, qe. : and, 
having evidently in mind the very provisions of the fifth 
section of this company's charter, proceeds: ‘* But the said 
companies, having conformed to the grades established 

qiay use suc h cobble-stone or Be lvian blocks for paving 

as the Commissioners may direct.” This reflects the clearest 
light upon the provisions of the charter. It shows conclu- 
sively that it was to both gradesand pavement that the com- 
pany was formerly to conform,and while giving the company 
the privilege of selecting a material of two, it yet retains to 
the municipal authorities so much of the former power as 
is necessary to supervise the selection. This is an unmis- 
takable legislative construction of the charter as it stood be- 
fore the passage of that act. 


a.. A subordinate question is made whether the liability 
to pave must await “the completion of the construction of 
the railway by laying the tracks, including the rails” (Brief, 
pp. 1? 2- 3) . But for the space devoted to it by counsel (pp. 
42-'7) it a well be doubted that this question is seriously 
made. The contention is that the company, seeing the 
municipal authorities about to make improvements involv- 
ing the laying of a pavement, might construct its road with 
the single exception of putting on the rails, await the lay- 
ing of the pavement, and then by delaying the putting on 
of the rails throw upon the municipality that expense (of 
the pavement), from which the charter says that the munici- 
pality is to be free. The court below properly held that 
the constructing the road was to be considered as an entirety, 
and that the company could not divide up the construction 
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SO as to get the benefit of the pavement and vet avoid the 
charge that the law imposed upon it. (4 Mackey, p. 23-4.) 


2. The second principal question presented by the com- 
pany is whether a demand by the municipality and refusal 
by the company to discharge its charter obligations are essen- 
tial to recovery in this action. 

The argument for the company is, in effect, this: First, 
the duty prescribed by the charter, namely, to keep the pre- 
scribed spaces well paved and in good order, was imposed 
upon the company, and is to do the work, not to pay the 
District for doing it; the District could not by assuming to 
do the work change the legal position of the company; and 
if, without demand by the District and refusal by the com- 
pany to do the work, the District did it, it did it under cir- 
cumstances involving neither a request, express or implied, 
by the company to do the work nor a promise to repay the 
District the cost incurred; secondly, the exception that when 


there is a legal obligation on the part of the person incurring 
f the cost, but the primary obligation rests upon the person 
for whom the cost was incurred, the law implies a request 
to incur the cost and a consequent promise to repay, has no 
application to this case, because there was no obligation upon 
the District to pave the prescribed Spaces , and, thirdly, that 
as between the company and the District there was no such 
relation of surety as to absolve the District from the neces- 
sity of demand before itself doing the work. 


a. The first branch of this argument wholly igno~es the 
question of neglect or default on the part of the company. 
It is not pretended by the District that if the company had 
undertaken to do the prescribed work it could have been in- 


the paving in relation to grade and character of pavement. 
jut the company does not claim that it offered or undertook 
to do the work and was thereupon interfered with; and it not 
having done so the question reverts, What was necessary 


terfered with in any other wise than as respects supervision of 
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on the part of the District to charge the company with lia- 
bility for the cost of what the District did? 
It is said (on page 50 of counsel’s brief) that the cases of 
enn. R. R. Co. vs. Duquesne Borough, 46 Pa. St., 224; Pha- 
nixville vs. Phoenix Iron Co., 40 Pa. St., 187, and Oconto ys. 
Chic. & N. W. R’y Co., 44 Wisc., 231, show the necessity of 
demand in order to charge liability in such a case as this. 
[t is true that in those cases there was notice or demand, but 
the question of necessity of such was absent from each, and 
in none of them was presented the question what constitutes 
demand in contemplation of law. 

That actual, express demand was necessary cannot success- 
fully be contended. That the company knew its duty In 
the premises and the necessity of doing it 1s sufficient. In 
Brooklyn VS. Brooklyn Railroad Company, 57 Barb., 197, the 
company gave bond to the city, in consideration of the priv- 
ilege of laying its tracks on certain streets, to keep in thor- 
ough repair the pavements of such streets within the tracks 
and for three feet on each side thereof “ under the direction 
of such competent authority as the common countil may 
designate.” The company failed to keep one of the streets 
In repair, in consequence of which one Meier sustained in- 


juries for which he recovered judgment against the city. 


The city sued the company for the amount of the judgment, 
and the company claimed that as no competent authority 
had been designated to superintend the keeping of the street 
in repair it was not lable. But the court held that the 
claim was untenable, saying (p. 501): 


“The work was prescribed; the time when and the man- 
ner how it was to be done was stipulated in the contract. 
The defendants were to keep the streets in repair at all times, 
within the tracks and three feet on each side thereof, with 
the best water stone. The defendants nut only knew exactly 
what they were to do under the contract, but how and when 
they were to do it. 

“The substance of the contract on the part of the defend- 
ants was to keep the pavement at all times in repair, and 
not to do the work on the pavement when directed by the city 


authorities. This obligation became operative, at all times 
and under all circumstances, whenever the pavement got 
oul of repair, and the qualification that the work of repair- 
ing was to be done under the plaintiff’s authority related 
only to the manner of doing the work and could not affect 
the time of doing it, in the absence of a positive restriction 
not to do it at a particular time.” 


This ruling was affirmed on appeal (47 N. Y., 475), the 
court, Folger, J., saying (p. 478-480): 


“There is nothing left by the contract so indefinite or 
uncertain as to extent, as to time, as to mode, as to material, 
or as to place as that there should be any reasonable doubt 
as to just when and where and upon what the defendant was 
called upon to act. . . . There isa distinction between 
this contract and that in Coombe vs. Green (i M. & W., 480), 
and in the cases kindred to it. In that there was something 
left indefinite, not located or selected, and to be determined 
by the will of the covenantee, so that the covenantor could 
not know, until that will was expressed, upon just what his 
money and his labor were to be applied.” 


In the case at bar the company, seeing the work going on, 
knowing the obligations of its charter, actually conforming 
its road to the altered grades, and, from the correspondence 
of the Board of Public Works, knowing, or being put on in- 
quiry as to, every requirement in the premises, was obliged, 
without more ado, to meet the situation and to do the pre- 
scribed work; and, failing to do it, the obligation accrued to 
the District to do it; for, the Board of Public Works being 
charged with the repair and control of the streets and 
having determined upon their improvement with specified 
pavements, could not stop half-way in its work to await the 
pleasure of the company. 

The facts are very clear that the company knew that the 
work of paving the streets was ordered and was going on, 
as indeed it was under the company’s eyes; that it knew 
the obligations of its charter; that it knew the character of 
pavement being laid and the time when and place where it 
was required to be laid; and that it yet stood by and suffered 
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the District to pave the prescribed spaces. 
stated in the New York case, absolves from the necessity of 
demand in such a case, and the acquiescence of the company 
in the District’s doing the work raises the implication of a 
promise to repay the cost. 


b. The second branch of the argument overlooks the fact 
above alluded to, that the Board of Public Works, having en- 
tered upon the work, was under a legal obligation to complete 
it, so as to protect the community. Even admitting, for the 
sake of argument, that the board was not obliged as of course 
to pave the streets, it yet remains true that, having resolved 
to do so, it could not half do so without incurring liability 
to all using the streets for any damages sustained in the 


premises. 


ec. The third branch of the argument rests in a misappre- 
There can be no doubt that, having control of the 


hension. 


streets with the company under its regulation as to use and 
maintenance of the tracks, and being responsible accord- 
ingly. for injuries arising out of improper maintenance of 
the tracks, the District, as to third parties, stood as surety 


for the company ; and that in such relation it was not bound 


to give the company notice or make demand upon it as an 


essential to any ultimate liability on the company’s part, all 
the cases hold. 


3. It is next contended (p. 51 of brief) that the District 
“interpreted its powers and did the work at its peril. Its 


mistake of law could not make the plaintiff in error its 


debtor.” 


Numerous cases are cited in supposed support of the posi- 
tion thus taken. 


Homestead Co. vs. Valley R. R. (17 Wall., 166), as the ex- 
tract given shows, was a case in which a claimant of land 


who was defeated sought to recover of his successful adver- 


sary taxes paid during the litigation. 
a person making a payment in alleged ignorance of the 


The court held that 


The law, as above 


‘ 


_— 


{) 


very law he was engaged in testing could not recover the 
amount paid. 

In R. R. Co. vs. Soutter (18 Wall., 517) second mortgagees 
had bought a railroad on execution, and to prevent a sale of 
the road under the first mortgage paid the debt secured 
thereby. Subsequently the sale made to the second mort- 
gagees was set aside as fraudulent and void, and it was held 
that the second mortgagees could not recover back, as paid 
under a mistake of fact, the moneys so paid to the first mort- 
gagees. 

In Radick vs. Hutchins (95 U.S., 210) a payment to officers 
of the Confederate States government to redeem certain cot- 
ton, under circumstances involving contribution to the sup- 
port of the enemy, was held not involuntary in the sense 
entitling the person paying to recover the amount paid. 

R. R. Co. vs. Commissioners (98 U. S., 541) was a case of 
payment of taxes under an error of law, and it was held that 
the tax-payer could not recover the amount paid. 

In Regan vs. Baldwin (126 Mass., 485) a lessee, under pro- 
vision that in case of damage by fire so as to render the 
premises unfit for use the rent should be proportionately 
abated until restoration, paid, on the demand of the lessor, 
full rent after such damage, and was held not entitled to re- 
cover the excess paid because he had paid it in full knowl- 
edge of the facts. 

In Black vs. Ward (27 Mich., 191) it was held that a note made 
in Michigan and payable in Canada, “in Canada currency,” 


-is payable in money and negotiable; that the words “ in 


Canada money” were superfluous; and that the maxim 
“ignorance of the law excuses no one” did not affect the 
question. : 

In Detroit vs. Martin (34 Mich., 170) payment was made 
to prevent what would have been a void sale for taxes and 
which would not have cast a cloud upon title, and it was 
held voluntary and the amount paid not recoverable. 

In Mayor vs. Hughes’ Ad’r (1 G. & J., 498) the court dis- 
tinctly declared that “the defendant’s intestate was under 
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no legal obligation imposed by the ordinance to pay for 
paving done” by the municipality, and the payment could 
not be recovered. 

In Mayor vs. Lefferman (4-Gill, 425) Lefferman had paid 
for the erection of a wall under a void law, and it was held 
that he could not recover the amount thus paid under a 
mistake of law. 


As was justly said by the court below, the principle of 
, namely, that he who pays money under a mis- 
taken impression that it was his duty to do it cannot recover 


these cases 


the amount so paid from the person to whom paid, has no 
application to this case. This is a case in which on default 
of a railroad company a municipal corporation has borne 
expense which the company should have borne and is ask- 
ing reimbursement. There has been no mistake of law in 
the case; the mistake of law could only exist in ease the 
District supposed itself bound to do the work and pay for 
it when in point of law it was not so bound; but, as ts con- 
tended above, it was so bound and there was no mistake in 
its acting on that assumption. — 


4. It is claimed for the company that certain acts of Con- 
gress ratified assessments upon the company for a_ portion 
of the work done by the District, and that, if anything, those 
assessments and not the claim asserted in this action must 
be enforced. 

It need only be pointed out that the very acts cited (pp. 
53—'4 of the brief) provide for the correction of erroneous 
assessments, and that the assessments in question were erro- 
neous cannot be questioned, and in due course they were 
corrected, and to all intents and purposes they never ex- 
isted. 


5. The measure of damages is said to have been errone- 
ously given by the court. The court’s ruling (Rec., 64) was, 
in effect, that the jury should not consider itself bound by 
what the company, with its instrumentalities, might. have 
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done the work for, but should consider the reasonable ex- 
pense ineurred by the District, with its instrumentalities, 
&e. It is confidently submitted that when one body of 


A ee — 


limited capabilities is compelled todo what should have 
w- been done by another body with greater capabilities, the lat- 
ter is not to have the benefit of consideration of those greater 
capabilities which it neglected to utilize. 


b The a Wn reliance of the company is on the statute of 
limitations. 


a. First, it is said that the District is a municipal corpo- 
ration. 


What is a municipal corporation? This Court has an- 
swered in unmistakable language : 


| “A municipal corporation, in the exercise of all of its 

duties, including those most strictly local or internal, is but 
. a department of the State. The Legislature may give it all 
| the powers such a being is capable of receiving, making it a 
Pp miniature State within its locality. Again, it may strip it 
of every power, leaving it a corporation in name only; and 
it may create and recreate these changes as often as it 
chooses, or it may itself exercise directly within the locality 
any or all the powers usually cominitted to a municipality. 
We do not regard its acts as sometimes those of ail agency 
of the State and at others those of a municipality, but that, 
its character and nature remaining always the same, it is great 
or small according as the Legisiature shall extend or con- 
tract its sphere of action.” 


: Barnes vs. Dist. Col. 91 U. 8, 5445. 


Such being the character of a municipal corporation, how 
can it be correctly claimed that sucha body, “a department 
of the State,” is amenable to a statute of limitations? if 
the State is not so amenable how can one of its departments, 
in the absence of express provision, be so? Especially 
how can it be so when it is a department of the highest 
sovereignty, the United States ? 


é 


Hamed 


| 
| 
| 
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The District of Columbia is truly “a corporation in name 
only.” It has no corporators; it has no taxing power; it 
has no officers of its own creation; it has no powers not sub- 
ject to the immediate supervision and control of the high 
power of which it is less than an arm—a mere finger. (15 
Stat., 116: 20 Stat., 102.) 

The District stands, therefore, in the nearest conceivable 
relation to the sovereignty creating it, and partakes of that 
sovereignty more than any other known body of like char- 
acter. 


b. But, it is said, numerous cases have been decided hold- 
ing a municipal corporation liable to the bar of statutes of 
limitations. 


Many such cases are cited in the brief for the company. 


They have all been examined with care, and every ove of 


them (with a single exception, Kennebunkport vs. Smith, 22 


Me., 445) is a case in which the municipality sought to de- 
prive its adversary (in every instance but one an individual 
and in the excepted instance, North Hempstead Vs. The mpste ad, 
2 Wend., 109, a sister municipality) of real estate held in 
open, notorious, adverse, and exclusive possession for the 
statutory peried. In the Missouri cases it appears that that 
State had expressly renounced the prerogative of exemption 
from the bar of limitations; and in the Connecticut case the 
decision was controlled (as said in 12 West Va., 57) by a 
statute of Connecticut limiting the pulling down and re- 
moving encroachments on highways to the period of adverse 
possession asserted. ‘Two of them, those in 24 Iowa and 12 
West Va., were cases of imperfect dedication of land, with 
possession of which the original owner had never parted. 
And the true principle of all of them is stated by the court 
in 4 Dev., 568 : 

“The rights delegated to the counties by the State do not, 
in our opinion, exempt the remedies by action of the coun- 
ties from the operation of the act of limitations. We mean 
ie med ue s for rights or things, which rights or things have heen 
claimed or held adverse lo thr county.” 


e] 
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In the lowa case, much relied upon by counsel, the court, 
Dillon, J., after remarking that municipal corporations have 
been held within the statutes the same as natural persons, 
saves the distinction by adding (page 294): 


“ Whether there may not be some limitations on this gen- 
eral doctrine arising out of want of knowledge of the public 
corporation or its officers of its rights or of the adverse right 
sought to be asserted against it we need not stop to examine ; 
for in this case the right claimed by the defendant has been 
openly asserted by him and known to the city since its first 
organization. 


The learned writer of the opinion in this case states the 
true distinction in his treatise on municipal corporations, 
sec. 675, 3d ed., cited in part by counsel (on page 65 of brief). 
But counsel omit an important part of what the author says, 
as follows: 

“It will, perhaps, be found that cases will arise of such a 
character that justice requires that an equitable estoppel 
.shall be asserted even against the public; but, if so, such 
cases will form a law unto themselves, and do not fall within 
the legal operation of limitation enactments. The author 
cannot assent to the doctrine that, as respects public rights, munici- 
pal corporations are within ordinary limitation statutes. It is 
unsafe to recognize such a principle, But there is no danger In 
recognizing the principle of an estoppel in pais as applicable 
to such cases, as this leaves the courts to decide the question, 
not by the mere lapse of time, but by all the circumstances 
of the case to hold the public estopped or not as right and 
justice may require. 

The same doctrine isleld in the case of Simplot vs. Chicago, 
&e., Co. (16 Fed. Rep., 350), quoted from by counsel (page 
65 of brief). 


This doctrine may be thus stated, that where a municipal 
corporation is seeking to enforce some right belonging to it 
in a private or proprietary sense it may be defeated by force 
of the statute of limitations; but where it is seeking to en- 
force a right in respect of which it represents the public or 


14 


the State, or the right pertains to sovereignty, the statute has 
ho application. 

The distinction between the two classes of cases Is not 
difficult of exposition, but it is not necessary in this case to 
do more than to examine the particular right asserted in 
the action; for such examination will show conclusively that 
that right has in no sense a private or proprietary featare, 
but is conspicuously a right in respect of asserting which 
the District represents the public, indeed, the very sover- 


eignty itself. 


It is the oft-declared law of this Court that the fee of the 
streets of the city of Washington is in the United States. 
Van Ness vs. Washington, 4 Pet., 232. 
Potomac Co. vs. Upper Potomae Co., 109 U.S., 672. 
Kdmonds vs. B. & P. Co., 114 U.S., 458. | 


In respect of control and care of these streets Congress is 
the supreme authority, by force of the Constitution of the 
United States, and it has created an agent by which it ex- 
ercises this control and care. ‘The company plaintiff in error 
is given a valuable franchise, of which one of the conditions 
is that it shall keep a certain portion of the streets paved 
and in good order, subject to the regulation of the Congres- 
sional agency in control of the streets. This action alleges 
that the company failed to do what its obligation imposed 
upon it in respect of the streets, and that, as matter of duty 
under the law of its creation and in the publie interest, the 
Congressional agency did it and now asks reimbursement. 
A clearer case of representing the public cannot well be 
conceived. 

c. The case presents another feature affecting the question 
of limitations which is not noticed by counsel for the com- 
pany. 

Where demand is necessary to the action, the statute of 
limitations does not begin to run until such demand. There 
has been some wavering in the enunciation of this doctrine, 


® cm 
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but it must now be considered settled. It is true that de- 
mand must be made within a reasonable time, but what is 
a reasonable time depends upon the circumstances of each 
case. In this case the amended declaration distinctly de- 
clares upon a demand made within three years before action 
brought, and the reasonableness in time of the demand thus 
alleged is not questioned. If it were questioned the ques- 
tion would be determined by facts not in the record. 
Wood on Lim., secs. 117-’8 and notes. 


When demand is necessary in such actions as this is clearly 
settled. The rule is that when the subject-matter of the 
action lies peculiarly within the knowledge of the plaintiff, 
demand is necessary ; otherwise when it lies equally in the 
knowledge of the defendant. 

Lent vs. Padelford, 10 Mass., p. 238. 
Watson vs. Walker, 25 N. H. (3 Fost.), 471. 


Lamphere vs. Cowen, 42 Vt., 175. 


In the case at bar the District’s right is to recover what it 
paid on the company’s account. The facts of payment and 
of the time and amount thereof were peculiarly within the 
knowledge of the District, and until demand was made by 
the District the company could not know what to pay. Ac- 
cordingly the statute, if it runs at all against the District, 
runs from the time of such demand. 


Henry E. Davis, 
For De fendant in Error. 
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ROBERTSON. LATE COLLECTOR, &C.. VS. FRANK BROTHERS CO. 1 
] [('xNITED STATES OF AMERICA, 28: 


The President of the United States to the judges of the circuit court of 
the United States for the southern district of New York, greeting : 


Because in the records and proceedings and also in the rendition of the 
judgment of a plea whic h is in the said cireuit court before you, between 
The Frank Brothers’ Company, plaintiffs, and William H. Robertson, de- 
fendant,a manifest error hath happened, to the great damage of the said 
William H. Robertson, as by his complaint appear. We being willing 
that the error, if any hath been, should be duly corrected, and ‘full and 
speedy justice done to the party aforesaid in this behalf, do command 
you, if judgment be therein given, that under your seal, distinctly and 
openly, you send the record and proceedings aforesaid with all things con- 
cerning the sume, to the Supreme Court of the United States, together with 
this writ,so that you may have the same at Washington on the third 
Monday of October, 1885, in the said Supreme Court, to be then and there 
held, that the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done thereon to correct that error, 
what of right and according to the laws and customs of the United States 
should be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 3d day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-five. 

[SEAL. | TrmoTHy GRIFFITH, 

‘ Clerk. 


The foregoing writ is hereby allowed. 
Appison Brown, 
Ty, S, dD. Ps 


2 UniIrep STaTEs OF AMERICA, 
Southern District of New York, sa: 

I, Timothy Griffith, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, by 
virtue of the foregoing writ of error, and in obedience thereto, do hereby 
certify that the following pages, numbered from 3 to 109, inclusive, con- 
tain a true and complete transcript of the record and proceedings had in 
said court in the case of William H. Robertson, plaintiff in and against 
the Frank Brothers’ Company, defendant in error, as the same remains on 
record and on file in said office. 

In testimony whereof [ have caused the seal of the said court to be here- 
unto affixed, at the city of New York, in the southern district of New 
York, in the second circuit, this 9th day of October, in the year of our 
Lord eighteen hundred and eighty-five,and of the Independence of the 
United States the one hundred and tenth. 

| SEAL. | TimorHy GRIFFITH, 


Clerk. 


(Indorsed :) 8231. U.S. Supreme Court. William H. Robertson, 
plaintiff in error, against The Frank Brothers’ Company, defendant in 
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error. Writ of Error. Wm. Dorsheimer, attorney for plaintiff in error. 
Due service of a copy of the within writ of error is hereby admitted, this 
3d of Octobe rr, LS85. 
W. B. CouGurey, 
Attorney for Defendant ii krror. 


3 Supreme court, county of New York. 


The FRANK Broruers CoMPANY, PLAINTIFF, ) 


‘ j ‘ . 
uy at r 
. ' we Summons, 
Witwiam H. Roperrson, COLLECTOR OF THE | 
port of New York, defendant. } 


To the above-named defendant. 

You are hereby summoned to answer the compl: \int in this action, and 
to serve a copy of your answer on the plaintiff's attorney within twenty 
days after the service of this summons, exclusive of the day of serv ice, and 
in case of your failure to appear or answer, judgment will be taken against 
you by default, for the relief demanded in the complaint. Dated Nov. 6th, 
1882. 

W. B. Covenrey, 
Plaintiff's Attorney. 


4 Post-office address and office No. 167, Broadway, New York 
City. 

(Endorsed:) N. Y. supreme court. The Frank Bro’s Co., plaintiff, ag’st 
W. H. Robertson, coll’r, &ec., defendant. Summons. W. Bb. Coughtey, 
plaintiff's attorney. Due service of a copy hereof is hereby admitted this 
6th day of Nov., 82. C. W. 


5D The President of the United States .of America to the judges of 


the supreme court of the State of New York, greeting : 


Las 


We, for certain reasons, being desirous that our circuit court of the 
United States for the southern district of New York, in the second cir- 
cuit, shall be certified of a certain cause, commenced before you against 
W ili: am-H. Robertson, defendant, by The Frank Brothers’ C ompany, pl: Lint- 
iffs, do therefore command you that the record and proceedings 1 in the said 
cause you distinetly and openly send to the said circuit court, at the ec ity 
of New York, on the 25th day of November, 1882, as fully and amply as 
the same are remaining be fore you, by whatever names the said parties 
may be called therein, ‘together with this writ, that our said court m: Ly 
cause to be further done the ‘reupon what of right ought to be done. 

Witness Morrison R. Waite, esquire, Chief Justice of the Supreme 
Court of the United States, the 21st day of November, in the year one 
thousand eight hundred and eighty-two. 

JosEPH M. DEvVELL, 
Clerk. 

STEWART L. Wooprorp, 

United States Attorney, Attorney for Defendant. 


OU alll ihn 
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6 [ have this day personally served upon the clerk of the supreme 
court of the State of New York a duplicate of the within writ, at 
the same time showing the original. 


Henry E. Knox, 
U7. S. Marshal. 
Dated Nov. 23d, 1882. 


(Indorsed:) U. S. cireuit court. The Frank Brothers’ Company versus 
William H. Robertson. Certiorari. Stewart L. Woodford, United States 
attorney, attorney for defendant. I hereby depute to 
serve the within writ. Dated ——— —, 188-. U. S. 
marshal. U.S. cireuit court. Filed Nov. 24, 1882. Joseph M. Deuell, 
clerk. 


=~ 


N. Y. supreme court. 


Tue FRANK Brotruers COMPANY 
ve. - Notice of appearance and demand. 
WitnraM H. RopertTson. 


You will please take notice that I am retained by and appear as attor- 
ney for the defendant in this action, and demand service of a bill of par- 
ticulurs of the plaintiffs’ claim herein and a copy of the complaint aia 
papers in this action upon me, at my office in the United States court and 


post-office building in the city of New York. 


Yours, 
Srewart L. Wooprorp, 
United States Attorney, Attorney for Defendant. 
New York, Norv. 18th, 1882. 
To W. B. Coveurry, 
Attorney for Plaintiff. 
s (Endorsed :) N. Y. supreme court. The Frank Brothers Com- 
pany vs. William H. Robertson. Notice of appearance. Stewart L. 
Woodford, U.S. attorney, attorney for defendant. To W. B. Coughtry, 
plaintiffs’ attorney. Ree’'tl Nov. 18, ’82. 


i) Cireuit court of the United States for the southern district of 
New York. 


THe FranNK Bros. COMPANY, seem, 
ra. 

WitutiAmM H. RoBeERTSON, COLLECTOR OF 

the port of New York, defendants. 


-Complaint. 


Plaintiffs’ complaint. 


lst. That defendant was, during the times hereinafter named, collector 
of customs of the United States at the port of New York. 

2nd. That plaintiffs were, during said times, a corporation duly organ- 
ized under the laws of the State of Connecticut, and as such duly imported 
and entered at the port of New York the goods described in the bill of 
particulars annexed, 
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10 3rd. That by the laws of the United States the true duty upon 
said goods was to be computed upon amounts and values and ad- 
ditions 'ess than those returned by the appraisers as required by them ; 
but plaintiffs, in order to obtain said goods, were compelled to pay, and 
did pay, the defendant as such collector the sum of two thousand and fifty- 
five ,°2. dollars in excess of the amount required by law. 
4th. That plaintiffs filed with said defendant due and timely protests, in 
writing, upon each entry of said goods against his decision exacting such 
duty, setting forth, distinctly and specifically, the grounds of objection 


thereto, and also as above stated. ; 
1] 5th. ‘That plaintiffs made due and timely appeals on such entry 
to the Secretarv of the Treasury. who affirmed the decision of the 


defendant upon certain of said entries, and as to the rest neglected for 
more than ninety days, as well from the dates of said appeals as prior to 
the commencement of this action, to decide said appeals. 
6th. That the bill of particulars hereto annexed states for each impor- 
tation separately the various particulars required by law and section 3012, 
Rev. Stat. of the United States, and is made a part hereof. | 
7th. That said sum so exacted, as aforesaid, has never been repaid to 
plaintiffs and is still due and owing to them. 
Wherefore plaintiffs demand judgment against defendant for two 
12 thousand and fifty ,52, dollars, with interest from the several dates 
of payment, together with costs and disbursements of this action. 
W. B. Covacutry, 
Plaintiffs’ Atty, 167 Broadway, N. Y. 


13 Plaintiffs’ bill of particulars of importation made at New York by the Frank Broa. 
Co. (referred to in annexed complaint). 


[Description of merchandise, bananas, &c. Country whence imported. U.S. of Col.] 


Date of Am't of Date of Date of Date of 


n . Date of Date of —y" 
Name of vessel. wrens Sam — paying excess filing al Sec'y 
— eel duty. claimed. | protest. “PP®™’- = dee'n. 
188] 188] 188] [Se2. 1882 * 1SF2. 
Ailsa...... pevecesenceccs- | GD eee FCiGe Fs 146 dan. €| dam. 6 |...... 
Colon . Oct 6 12 1s 140. 05 ' - - ae 
Alene ae 21 21 re 
C. of Para 16 7 7 97.72 
ae ee Pe val Nov 7 Nov ee dal Oe. ng kh he ee 
Ailsa , ‘pee Nov. 9 21 4) 184. 10 
Ss in slint Uaidhiiaiai tn ikiiaiecilein ' 16 26 f 63. 60 
Acapulco i lie i — 24 J OO, Ou 
PS coneoe ndiniviaec ads ' 22 ; 03, 80 
Les. Ea ime! 
Acapulco pe . Jan. 25 Feby. 4 Feby. 4 68.85 Mch.31 Mch.31 Ang. 8 
Alio lial on ~ 8 09. 40 ue “ “ 
C. of Para : ; Fey. & 14 14 60, 2 
Ailsa wie ll } 23 162. 1 
Colon ... : ie ;' 16 27 27 AR, 20 
Acapulco ......... : ‘ 25 | Mch. 7' Meh 112. 80 
Alene ‘ . Meh. 1 1S 13 142. 40 
Alvo ... : wi saunns gan 22 22 109. 00 
C. of Para Be : , : ™ 18 1s on. 70 
14 (Endorsed): No. 8231. U. S. eireuit court. The -Frank 


Brothers Co. W. H. Robertson, coll’r, &e. Complaint and bill 
of particulars. Stewart L. Woodford, esq., U.S. att’y for deft. Please 
take notice that the within, the pl’ffs complaint and b. of par. in the above 
entitled action. Dee. 18, 1882. 
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15 United States circuit court, southern district of New York. 
Tue FRANK BROTHERS CoMPANY } 
rer, y 


W. H. Rosertson, cotiecror, &e. } 


The answer of the defendant herein by Stewart L. Woodford, his at- 
torney, to the complaint of the plaintiff in the above-entitled action : 

[. He admits he was, at the times in said complaint mentioned, collect- 
or of the port of New York, and in such official capacity received pay- 
ment from the plaintiff for and on account of duties due to the United 
States under the laws thereof, upon certain importations of merchandise 
imported by said plaintiff into the port of New York from foreign 

countries, 
16 II. He alleges that any and all moneys received by him from 
plaintiff at the times in said complaint mentioned were paid by 
said plaintiff as a debt due by him to the United States, and not other- 
wise; and were received by defendant by virtue of his office as said col- 
lector and under the direction of the Secretary of the Treasury, and for 
and on account of the United States, and were forthwith thereafter, and 
hefore the commencement of this action or the service of any protest, 
paid into the Treasury of the United States; and that the amount of 
said moneys so received from plaintiff were the amount due from him to 
the United States, according to the rate of duty imposed by law upon 
the several articles of merchandise by him imported and assessed 
17 with duty, and no other sums than duties regularly assessed and 
ascertained and liquidated according to law upon the plaintiff's im- 
port entry thereof were collected or received by defendant from the plaintiff. 

III. And defendant further answering denies that he has at this time 
sufficient information to form a belief as to the precise description of the 
merchandise contained in the several packages referred to in the said com- 
plaint by the marks and numbers and description there given, except in so 
far as to state, and defendant herein answering doth aver and state, that said 
merchandise was not dutiable according to the laws of the United States 
at the rates specified in the complaint. 

[V. And defendant further answering admits that plaintiff filed 

18 with defendant certain protests, but he denies that he has sufficient 

information to form a belief as to whether, upon the importations 

in question, protests and appeals were made by the plaintiff conformable 

to the laws of the United States, and defendant leaves plaintiff to make 
such proof thereof as he may be advised. 

V. And as to any other allegations in said complaint contained not 
hereinbefore fully answered or admitted, defendant denies the same, and 
each thereof, and leaves the plaintiff to make such, proof thereof as he may 
be advised, 

Wherefore defendant demands judgment, that the complaint be dis- 
missed with costs. 

‘Srewartr L. Wooprorp, 
United States Attorney, Attorney for Defendant. 


19 (Endorsed :) 8231 U.S. cireuit court, southern district of New 

York. The Frank Brothers Company vs. W. H. Robertson, col- 
lector, &c. Answer. Stewart L. Woodford, United States attorney, ut- 
torney for defendant. W. B. Coughtry, plaintiff’s attorney. 
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conyers: ie: tied: San atlas 


20 Ata stated term of the circuit court of the United States of 
America for the southern district of New York, in the second cir- 
cuit, held at the United States court rooms, in the city of New York, on 
Friday, the 23d day of January, in the year of our Lord one thousand 
eight hundred and eighty-five. 
Present: The Honorable Hoyt H. Wheeler, acting circuit judge. 


THe FRANK BroTHERS COMPANY ) 


”. ~82351, 
Wma. H. Roperrtson. j 
Now comes the plaintiff, by Tremaine & Tyler, eSS., its attorneys, 
and moves the trial of this cause; likewise comes the defendant, by Sam’] 
B. Clark, esq., ass’t district attorney, his attorney. Thereupon a jury is 
empaneled and the cause proceeds to trial. After hearing the evidence of 


the parties, the ar; vument of counsel, and the instructions of the court, on 
Tuesday, the 27th day of Januarv, 1885, the jury retire, and on their re- 
turn render a verdict whereby they find for the plaintiff in the sum of 

G2, 209.7. 
21 On motion of COULSE for the cle fendant the eourt orders that ib 

certificate of probable cause be « ntered herein and that the defend- 
ant havea stay of proces dings on said ve rdict for thirty days, 

A copy. 
Timoruy GRIFFITH, 
Clerk. 

22 United States cireuit court for the southern district of New York. 


cS ocealilioanall 


THe FRANK Brotruers CoMPAN’Y ! 
against 
WinttiaM H. Rorperrson. f 


The issues in the above action having been brought on for trial before 
the Hon. Hoyt H. Wheeler, a district judge sitting as a circuit judge, and 
a jury, at a trial term ot said court, held at the city of New York, in said 
district, on the 23d, 26th, and 27th days of January, 1885; and the issues 
having been treid and a verdict for plaintiff having been rendered, and 

the amount due under said verdict being found to be two thousand 
93 and two hundred and fiftv-nine dollars and seventy-four cents 
_ ($2,259, 5%), and the costs having been taxed and adjusted at forty- 


ae } 
‘ a a dollars ($46 00 - 
Now, on motion of William B. Coughtry, esq., attorneys for plaintiffs, it 
is ordered and adjudged that the plaintiff recover of the defendant the sum 


of two thousand and two hundred and fifty-nine dollars and seventv-four 


SIX 


cents ($2,259.,44, ) damages and forty-six ,5, dollars ($46 *,) cost, amount- 
ing altogether to the sum: of two thousand three hundred and six dollars 
and fiftv-nine cents ($2 2 3069" oO) ), and that plaintiffs have execution there- 
for. 


Judgment signed this 30th day of September, A. D. 1885. 
JOHN A, SHTELDS, 
Dep'ty Clerk. 
94 (Endorsed :) 8231. U.S. cireuit court. The Frank Brothers 
. Company ag’ st Wim. H. Robertson. Judgment roll, W m. B. 
Coughtry, plaintiffs att’y, No. 167., Bway. U.S. cireuit court; filed 
Sept. 30th, 1885. Timothy Griffith, clerk. 
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ROBERTSON, LATE COLLECTOR, 


&C,, VS. 


FRANK BROTHERS CO. 
95 United States circuit court, southern district of New York. 


THe FRANK BroruHers COMPANY 
re, | Bill of exceptions. N, S. 823 
W. H. RoBERTSON, COLLECTOR. } 


And afterwards, to wit, on the 23d, 26th, and 27th days of January, 
1885. this case came on to be tried before the Honorable Hoyt H. Wheele T, 
district judge of the United “sage s for the district of Vermont, duly as- 
signed to hold this court, and a jury duly empanelled and sworn to try 
the issues herein, the action having been brought to recover duties alleged 
to have been illegally exacted by the defendant as collector of the port of 
New York upon certain alleged extra or illegal transportation and labor 
charges upon goods imported by the plaintiff. The parties appearing by 
their counsel, Henry KE. Tremain and W. B. Coughtry, esqs., for the 
plaintiff, and Samuel B. Clarke. esq., assistant United States attorney, for 
the defendant. 

The plaintiff’s counsel having opened his case to the jury, put in evi- 
dence tending to show that during the fall of 1881 and early in 1882 the 

plaintiff was engaged in the importation of bananas from the port 
26 of Aspinwall, in the United States of Columbia, te New York, and 
that shipments of bananas were made to them by the Colon, Octo- 
ber 18th, IS&1, and at various times thereafter by steamers of the Pacifie 
Mail Steamship Co., and the Atlas Line, and that certain ship 
for handling the bananas before they were finally stored in the 
vessels were paid for by the plaintiff upon each of the sever: 

Mr. August Frank, a witness on the part of the plaintiff, 
asked as to the method employed in the shipment of plainti 
tions and the estimated invoices which were sent with the goods, the de- 
fendant by his counsel objected to the question as immaterial and incom- 
petent, and the same having been overruled by the court, the defendant 
then and there duly excepted, and the witness stated that the ships by 
which their goods were imported frequently left the port of shipment after 
the consular office in that port had been closed for the day ; and that in 
order to send invoices which would be certified by the consul with the 
goods it was necessary to estimate the charges that had been incurred be- 
fore the report of the actual expenses was received, and that, by long ex- 
perience, they were able to approxim: ate very closely to the ac tual expense, 
and that in all eases the estimated charge stated on said invoices sent with 

the goods of four cents per bunch for the large and two cents for the 
27 small bunches, exceeded the actual expenses ; that the bananas came 

in part from the surroundings of Aspinwall and in part from differ- 
ent stations lying along the line of the Panama Railroad, and that in mak- 
ing up their charges nothing was ever added to cover the cost of bringing the 
fruit to Aspinwall. 

Mr. Frank was then asked to state by what means he finally arrived at 
the actual labor charges in each partic ular instance, and the counsel for 
the defendant having objected to the question as immaterial and — 
been overruled by the court and having duly excepted, the witness state 
that after the steamers had sailed the laborers were paid and that the 
amount so expended constituted the actual charges; that as to the charges 
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which were paid on the importations by the Colon, Oct. 18, 1881, the 
Aline, Oct. 21, 1881, the City of Pera, Oct. 27, 1881, the Alvo, Nov. 7, 
1881. and the Alsa, Nov. 21, 1881, the witness had no personal knowledge 
of his own, but that he did know as to the exact amount paid for charges 
in all the remaining invoices contained in plaintiff’s bill of particulars. 

The witness was then asked to state what was the principal market of 
the country of exportation, and the counsel for the defendant having duly 
objected to the question as immaterial and upon the ground that it was for 
the appraiser to determine what the principal market was, and having been 
overruled by the court, then and there excepted. The witness replied that 
it was Aspinwall which in this case was the port of shipment. 


28 Cuarves B. Frank, being duly sworn and examined as a wit- 
ness for the plaintiffs, testifies : 
By Mr. TREMAIN: 

Q. You are one of the officers of the plaintiffs’ corporation of Frank 
Bros. ¢ OM pany 4 

A. Yes, sir. 

Q. And you, during the years 1880 and 1882, had charge of the busi- 
ness in the city of New York, or the general charge of the business between 
New York and Aspinwall ? 

A. I had charge of the New York business. 

Q. From time to time did you receive shipments of bananas during that 

5 period from Aspinwall ? 

“A. 2a 

1 Q. Was the delivery to the plaintiffs of those bananas, and the payment 
of the duty thereupon conducted by vou, or under your direction ? 

A. It was done under my direction. 

Q. Did vou from time to time, receive advices from Aspinwall in the 
regular course of business touching special importations which were desig- 
nated in the questions to the previous witness ? 

A. I did. 

(). State what was the nature and character of those advices and how 
the business in respect to these shipments was conducted ? 

(4 Ibjected to.) 

q). W hat did you do in respect to these shipments? 

A. The shipment as it arrived was accompanied by an estimated invoice, 

I took that to the custom-house and paid my entry upon it, 
29 (). Is that all the information that you had then received in re- 
spect to the correct quantity of these bananas 4 

A. Yes, sir. 

\). And all the charges upon them? 

A. Yes, sir. 

Q. Did you cause protest to be made, or did you give any direction in 
respect to protest upon these imMportations ? 

A. I did. 

Q. Did you make entry at the custom-hcuse on the importations speci- 
fied in the questions to the previous witness and pay duties to the collector 
Robertson, upon those importations ? 

A. There are more than one who makes custom-house entries in the 
concern. Unless I refer to the papers I cannot tell. 
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Q. Where it was not done by you personally in respect to these entries 
was it done under your direction ? 

A. It was done by Mr. Hait or myself. 

Q. Will you state on what amount of charges of any kind, before des- 
ignating them, you paid dutv on these importations? 
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By DEFENDANT'S COUNSEL : 
(). Did you pay the duty yourself to the collector? 
Mr. TReEMAIN. It was either paid by him or under his direction. 
(Question objected to on the ground that it does not appear that the 
witness paid the charges referred to. 
( jection overruled, Exception. ) 
30 Answer. Invariably in making an entry at the custom-house 
check was made out for the correct amount of the duty, which I 
as president of the concern, had to sign the check, 


? 


By the Court: 
@. Who made out the check ? 
A. The cashier made it out and I signed it. 
(). For what? 
A. For the actual amount of the duty paid on that importation. 
(Defendant’s counsel objects, as the witness is not competent, on his 
own statement, to answer the question what he paid as duties. ) 
By Mr. TREMAIN: 
Q. Upon the importations specified you signed checks for the duties ? 
A. Yes, sir. 
@. And gave them to whom ? 
A. Gave them to the cashier, who drew the money out of the bank, de- 
livered it either back to me or back to the treasurer, who went over to 
the custom-house to make the entry and pay for it. 
(. Entries made either by you or by Mr. Hait? 
A. Yes, sir. 
(). And the duties that were paid were made either by or under the di- 
rection of the person who made the entry ? 
A. Yes, sir. 
Q. The checks for those, having been previously drawn, were signed 
by you? 
A. Yes, sir. 
by Mr. CLARKE: 
Q. Did you pay them, or did Mr, Hait or the broker pay them ? 
(( bjected to.) 
51 By Mr. TREMAIN : 
(. Did you pay at and after the rate of ten per cent. ? 
A. Ten per cent. ad valorem. 
(). Please state in respect’ to the amounts on these several payments ; 
upon what amount of charges you paid duties or drew the checks. 
(¢ Ibjected to.) 
The Court. Of course the plaintiffs cannot prove their case by one wit- 
ness or upon one question. I understand the witness to say he drew 


checks for the amounts. Now, that don’t prove anything, unless they 
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show that the defendant got the money. If they do not prove the defend- 
ant got the money they will not get any verdict. You cannot compel the 
plaintiffs to prove their case at one step and, as [ say, by one witness. 
He may answer the question. 

(Detendant excepts.) 

Answer. The invoice had an estimated amount of charges. The ap- 
praise r added to that enough to make up 0 cents per bunch all around, : and 
furthermore, he added the inland trans portation charges. Shall I go on? 


iy Mr. TREMAIN: 
Q. Certainly. I want to know the amount you paid out and how that 
amount was arrived at, and the estimates. 
A. On the invoice which was rendered October 18th, 1881, per Colon, 
(Objected to on the ground that the witness has stated as to some of the 
amounts in question he paid and some that Mr. Hait paid and the custom- 
house broker. 
o2 The Wrrness. I don’t know whether I paid that duty. 
Q). Did you ask if that duty had been paid, and, if so, to whom ? 
A. Tasked the calculations to be made: by the book- keeper, and Mr, 
Hait went to the custom-house and made the entry. 
Q. Did you supervise the caleulations ? 
A. I did in every case. 
Q. What were the calculations by which your check of the Colon was 
based ? 
(Objected to as immaterial. . Objection overruled. Exception.) 
Answer. The invoice represented a certain number of large bundles 
and small bundles, and charges were based upon that amount, with the 
amount as correct by the number of bundles, large or small, that was 
landed here. Upon those numbers we paid duty ; upon those charges. 
The charges were figured 5 cents a bunch, and also the freight charges. 
The inland freight charges were figured the same way, as required by the 
appraiser. 
Q. That being required by him ? 
A. By theappraiser. 2} commission in the usual way after that and 
10% amount of duty paid. Of course part of it was in Columbian pesos 
at 82.3. and had to be transferred into American money first. 
By the Court : 
Q. What did you say about the 2} % ? 


A. 2}% were added. That was the duty. 


) 


30 By Mr. TREMAIN: 
(). State what you did in respect to the payme nt of duties upon 
the 1 import tions spe c ‘ified j in} the que stions to the pre Vv lous witness, 
A. Can I see one of the importations ? 
Q. Yes, sir; you can take all your papers, if you choose ? 

(Referring to papers, ) The Colon, she was landed here October 
18th. The invoice called for 7,842 bundles of bananas of large at 50 cents, 
and 2,438 small at 25 cents, and the labor charges were 362.44, Columbian 
money. In landing those bananas we found on board only 7,722 large 
bundles and 2,391 small bundles ; labor charges, as prev iously stated, be- 
ing 362.44. The appraiser, in order to arriveat his figures, multiplied the 
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total number of bundles by five and added on the difference between 
362.44 and that figure which was in this case 505.65, Columbian money. 
That brought a total of 4,964.40, which at 82%, reduced it to American 
money, and made $4,085.70. To that, transportation charges were added 
as required by the appraiser. 

Q. What did he require in that case? 

A. He required 14 cents for large and 7 cents for small bundles, 

(). A piece t 

A. Yes, sir; making in all the charges $1,248.45, added to the pre- 
vious amount, makes $5,334.15, and 2} per cent. commission on that is 
$133.35, making a total difference of 85,467.50; 10 per cent. ot that is 
$546.80. 
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Q. And the amount of your check for those differences therefore was ? 
A. 8546.80. 
Od (). Have you made a calculation at our request for the charges, 
or stated what would be the amount of duty on those charges 
separat ly from the rest of the invoice? 

A. I did not make it myself, but it was made under my supervision. 

Q. You had a caleulatien made, did you not, based upon estimated in- 
voices which were sent to you with the cargoes, and the true invvices 
which subsequently came ? 

A. Yes, sir. 

Q. And the check for which you paid for that amount ? 

A. Ido not think the cheek was on that. 

The Courr. I do not understand that. 

Mr. Trematn. He had a calculation made, he said, based, first on the 
estimated invoice, and then upon the true invoice that actually came. 

Q. And what else was it based upon? 

A. Upon inland transportation charges; it was simply based upon the 
matter of charges, 

Q. That calculation was based on the matter of charges only ? 

A. Yes, sir. 

Q. Will you please state to the jury why you were required to add any 
charges, or what was required of you in that respect, in order to get your 
goods, resulting in this—what do you say—fourteen cents for large and 
seven for small bunches ? 

A. Yes, sir; that is, the appraiser told us it was required to pay duty 

on inland charges. They imposed upon us penalties in addition in 
35 a number of cases, and we were finally compelled by sheer force to 

submit, beeause the amounts were running up to very large figures, 
so we put those on under protest. As regards the labor charges, | had 
several conversations with the appraiser; he said our estimated charges 
were entirely too low,and he thought five cents per bunch was low enough. 
We figured at that amount, and we proposed to test the case, but he put 
upon us penalties and additions ; but we finally gave in and paid it under 
protest, 

Q. To avoid penalty and delay? (Not answered.) 


by Mr. CLARKE: 
Q. Is that one of these importations in this case ? 


A. What, sir? 
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(. Where you'say that—— 

(Plaintiffs’ counsel objects to defendants’ counsel examining the witness 
at this stage of the proceedings. ) 

By Mr. TREMAIN: 

(. Now in respect to the payments, were the paymentsof duty in all in- 
stances based upon those ef inland charges and #f labor charges, so far as 
your calenlations in that respect went ; 

(Objected to as incompetent and immaterial. Objection overruled, 
Defendant excepts, ) er 

Answer. They were all based upon the additional charges for labor as 
well as for transportation. 

Q. While we are about it, let us see what we can prove in the way of 
payment. Wherever you paid the duty yourself you may as well state 

that fact, or if it was paid immediately on your direction and 
36 knowledge state the fact in respect to each special importation. 

A. That is impossible for me to say unless I should swear on 
information ; and even then I don’t know that I can say that I paid any 
duties myself. I handed the money over to the broker, and he paid the 
money. 

Q. Can you tell by looking at the invoice? 

A. No, sir: not these. 

(2. Did you say that you received personally the estimated invoices that 
were sent by vour brother? 

A. Yes, sir. 

Q. How long afterwards was it before you received the true invoice, as 
a general thing? 

A. The following steamer, as a general thing. 

Q. Do you remember any instances where the amount of the charges 
on the true invoice was greater than the amount stated on the estimated 
invoice ? 

A. In no ease, 

Q. It was always the other way? 

A. Always the other way. 

Q. These goods were actually bought,in Aspinwall and paid for? 

A. Yes, sir. 

Q. Did these invoices upon which you have made entry in the custom- 
house represent the amount you actually paid for them ? 

(Objected toas immaterial, Question withdrawn for the present.) 
37 (¥. These invoices represented actual transactions, did they not? 

A. Yes, sir. 

Q. Have you a duplicate of the estimated invoice upon which vou made 
entry at the custom-house ? 

A. Yes, sir. 

Q. Have you it with you on these importations ? 

A. Yes, sir. 

QQ. And have you the true invoices that subsequently arrived upon 
these special importations ? 

A. Yes, sir. 

(The invoices above referred to are offered in evidence.) 

Q. Those estimated invoices were received by you in duplicate ? 

A. Yes, sir. 
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Q. One went to the custom-house, the other you keep? 

A. Yes, sir. 

Q. How is it with the true invoices ? 

A. We keep them'simply on record and compare them later with the 
account current sent from Aspinwall. 

Q. You receivé accounts current in the regular course of business from 
Aspinwall ? 

A. We do. , 

Q. Did those accounts current relate to actual payments touching these 
shipments ? 

A. They did. 

(). For labor charges or for the goods themselves ? 

A. Yes, sir; related simply to the total amount of actual invoices sent 
to New York, which in itself included all labor charges and all charges 

for bananas shipped. 
38 (Plaintiff’s counsel offers the estimated invoice and the true in- 
voice in evidence, ) | 

Mr. TreMAIN. We offer one of each. 

The Wrrness. I simply withdraw the first because there is nothing due 
on it, . 

Mr. CLARKE. Because what? 

Mr. TreMAIN. Because we make no claim on the Ailsa. 

Mr. CLARKE. I ask that the offer be separated. 


By Mr. TREMAIN ; 
Q. (Showing witness papers.) Are these the estimated ones ? 
A. Yes, sir. 
(The estimated invoices are offered in evidence.) 


By Mr. CLARKE: 


Q. I understand that at the time you received each of these you received 
a certified consular invoice ? 

A. Yes, sir. 

Q. And that these were copies of those? 

A. Yes, sir. 

Q. And the consular invoice is the one upon which you entered the 

goods at the custom-house ? 

A. Yes, sir. 

(. Do you know that this is a copy of it” 

A. Yes, sir. 

Q. And of your own knowledge ‘ 

A. Yes, sir. 

Q. Did vou make it? 

A. I made it from the cOpy that was sent. 

(). Did you compare it? 

A. I compared them both. 

Q. Did vou compare each item or footing ? 

A. I compared the footing of the heading. 

(Detfendant’s counsel objects to the papers being received in evi- 
dence. ) 


; 


39 The Court. I understand the other one is left at the custom- 


house and always remains there. 
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Mr. TremAty. It remains on record there until produced in court in 
the proper way; but there is no basis laid here for putting In a copy. 

Mr. CLARKE. I object to it on the ground that no foundation has been 
laid for the offer of copies. 

The Court. The witness has said that he, for the purpose of making 
out checks, computed on such a paper, 

Mr. TREMAIN. Yes, sir. 

The Courr. You propose to show by it that these are the papers upon 
which he computed that. 

Mr. TREMAIN. Yes, sir. , 

The Courr. You can put them in for that purpose. 

Mr. CLARKE. I object to it as incompetent and immaterial. 

(Objection overruled. Defendant excepts. The papers are marked 
“Plaintiff’s Exhibit A and B,” respectively.) 

By Mr. TREMAIN : 

Q. You say that Exhibit B is the one that you said contained the true 
invoice ? 

A. Yes, sir. 

Q. Can you tell by looking at the custom-house invoice and entries on 
which are the invoices that you paid duties, and which Mr. Hair did ? 

A. I can. 

Q. Will you please refresh your recollection by the list of importations 

in question and by the custom-house papers which are shown you 
40 for that purpose, and state whether you paid duties upon those 
importations ? (Showing papers.) 

A. Those are mine. 

Q. Which-ene is that ? 

A. November 7th, the Alvo. 

Q. You paid the duties on the Alvo of November 7th ? 

A. Yes, sir. 

Q. Will you please state what was the amount that you paid ? 

A. I paid $369.70. 

Q. Will you please state the items of the calculation according to which 
that payment was made? 

A. The shipment consisted of 3,901 large bunches of bananas at fifty 
cents, making $1,950.50, and it consisted of 2,328 small bunches at twenty- 
five cents, making $582 the charges thereon, the estimated charges—— 

Q. The estimated labor charges you mean ? 

A. Yes—were $203.64; added to that, in order to make five cents ¢ 
bunch, was $107.81, making a total of $2,843.95, Columbian money. 

Q. For labor charges did you say that was ? . 

A. For labor charges. 

(). Making the total labor charges— 

A. $311.45. 

Q. Upon that you paid duty ? 

A. That was reduced to 82.3, making 2,340.57. 

Q. What was the amount of duty upon those specifie labor charges 
that yon paid; have you made that caleulation? 

A. I will have to figure it out. 
Q. What have you figured on that ? 
A. I simply got that item as standing as the total labor charges. 


ee 
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Q. What are the total inland charges ? 
The total inland charges are 1,266.25 
By Mr. CLARKE: 

Q. That is in pesos? __ 

A. No, sir; that is in American gold. ‘The pesos were disposed of at 
$2.3, making a total, $2,340.57. 

By Mr. TREMAIN: 

Q. What is the amount of excess of duties which you paid on that im- 
portation over and above ten per cent..upon the actual prices of the ba- 
nanas ; that is to say, what is the amount of duty which you paid upon 
all of these labor chi anges and charges for inland transportation on that 
particular importation 

(De fendant’s counsel objec ts to the first part of the question as imma- 
terial.) 

Q. I want the amount of duty upon these labor charges ? 

A. You want them upon inland charges as well, don’t you? 

A. Yes. 

Mr. CLARKE. What is the question ? 

By Mr. TREMAIN: 

Q. What is the amount of the duty that you paid on those labor charges 
and charges of inland transportation ? 

A. $152.70. 

(). How did you make that calculation ? 

A. By reducing 311.45 pesos into American money at 82.2, making 
$256.30: ~ led thereto the railway charges, $1,266.25, making the sum 
total of $1,523.55. Figuring out of two and a half per cent. commission, 
making $ $381. a total of $1,537.76, which is equal to a duty of $152.70. 

(). What is the difference that would state the excess of the dif- 
12 ference which you paid on that importation over and above the 
labor charges on the estimated invoice; that is to say, over and 

above the figures indicated on the estimated invoice ? 

A. You want the difference between the total charges on the invoice 
and the estimated charges ? 

Q. Yes, sir. 

Mr. Trematn. I will withdraw that question. 

Q. Mr. Clarke wants to know whether that $152.70 that you just tes- 
tified to was not ten per cent. of all the charges ? 

A. That is ten per cent. of all the charges, labor charges as well as rail- 
way charges. 

Q. What would be the actual excess between the duty on the charges as 
imposed and the duty upon the charges as actually paid ? 

That is, simply with reference to the labor charges ? 

Q. Yes,sir; simply with reference to the labor charges. 

A. A difference of $13.70 in duty. That is simply the difference be- 
tween labor charges. The other one was the difference between labor 
charges and inland charges combined. 


By Mr. CLARKE: 


Q. W hat is that $13.70? 
A. It is the difference between the actual charges and the duty upon 
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the total charges imposed for labor by the appraiser, not including the 
transportation, 

Mr. Tremarnx. What is the difference on the transportation that you 
paid on that importation ? 

A. $127. 

(). Do those two amounts together represent the total excess of claim 

on that importation? 
43 A. I have not figured the excess; I have figured the total 
amount, not the excess. 

Q. Did you cause a classification to be made under your direction based 
on the estimated invoices, the true invoices, that would show as extracted 
therefrom the custom-house charge on which duty was actuall} imposed, 
the estimated charges as shown in the original estimated invoices, the act- 
ual charges as shown by the subsequent invoice, the inland transportation 
charges as imposed by the collector, with an allowance upon them for two 
and a half per cent. commission, and interest upon the excess between the 
duty on the charges proposed and the actual! charges to date ? 

A. I did. 

Q. Who was the man that made that ? 

A. Our book-keeper. 

Q. Did you revise the calculations yourself for the purpose of verify- 
ing ? 

A. I did. 

Q. (Handing witness a paper.) Is that that calculation ? 

A. Yes, sir. 

The plaintiffs then offered in evidence copies of the various certified 
consular invoices of the importations in question for the purpose of show- 
ing the papers upon which the various checks for the payment of duties 
were drawn. Counsel for the defendant having duly objected to their in- 
troduction as incompetent and immaterial, the court overruled the objec- 
tion and the defendant then and there duly excepted, and the papers were 

admitted. 
44 Testimony was then offered by the plaintiff tending to prove that 

the difference between the amount actually paid in duty upon the 
charges as required by the appraiser and the amount that would have been 
paid had duty been exacted only upon the actual charges was, with inter- 
est, three hundred and five dollars and twenty-three cents. Also that the 
difference between the amount exacted as duty upon charges and the 
amount that would have been paid had duty been taken simply upon the 
estimated charges amounted, with interest, to the sum of one hundred and 
ninety-nine dollars and ninety-five cents ; and that the amount of duties 
paid upon charges upon inland transportation, was, with interest, two 
thousand and fifty-nine dollars and seventy-nine cents. 


SemMouR Hart, a witness on the part of the plaintiff, then testified that 
an entry of the importation by the Ailsa, Feb. 23,1882, was made by him 
as attorney for the plaintiff, and that such entry when presented to the col- 
lector contained all the following items: 
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“ Merchandise imported by Frank Brothers Company in the steamship 
Alsa, whereof Seymour is master, from Aspinwall to New York, Feb. 
23, 1882. Marks, F. B.” 


45 “Two bins of bananas containing 4,152 large bunches, at sixty 
cents,” “ pesos, 2,479.20,” “3,463 small bunches at thirty cents,” 

“ 1,038.90 pesos.” 

“ Charges, two hundred and thirty-nine pesos.” 

“ Shipping charges added as required by the appraiser to make five cents 
Columbian currency per bunch, 140.58 pesos.” 

“Transportation charges added as required by appraiser on 4,132 large 
bunches at 25 cents, $1,035, and 3,463 small bunches at 124 cents, $432.87.” 

Accompanying the above entry the following invoice was presented : 


“Invoice of merchandise shipped by the Frank Bros. ('o. on board the 
Alsa, Sansome master, bound for New York, and consigned to Frank 


“7 ; Bros. Co. ; Colon, Feb. 11, 1882, 2 bins containing— 
“4.902 bunches bananas at 60........ sai Cec cas ame tac pesos. 
‘¢ 3.564 bunches bananas at 30..............0.- o werrcotec eee 
6 Penmens Gee TO. oc cnccecconunes ai biadites buunindaiial neal , = ; ie 

, ; CONE GiB nn ce. kde cocceccescs acedeiictil ieee >. S 


= hy Be 
és The Krank Bre =. ( company : 


“ 4.138 lnvee Bemenes at OO ...coscccccscacsvensldcsccoscets —— © ie 
3.463 small bunches at 30.........  ..... bevecectsicnredld 1,038.90 * 
+ SER ence iis cian soup sowcaandtbepane me: a 
“Shipping charges added as required by the appraiser to 

make 5 cents Columbian currency per bunch............ 140.38 “ 


46 “ Reduced to U.S. currency ..... oncedane aamaaanie $3, 207.93 
“ Transportation charges added as required by 
“the appraiser on 4,132 large bunches at 25 cents.... 1,033. 
’ - ’ 


3,463 small bunches at 12} cents..........00 sececcceseess 432.87 
4,673.80 
“ Commission 24 per cent ....... serccccee seneecscns epescane 116.84 
7 ; 4,790.64” 


The appraiser’s return endorsed thereon was as follows: “ Value cor- 
rect, with importer’s additions,” 

It was then admitted by counsel for the respective parties that the entries 
and invoices of all the various importations contained in plaintiff’s bill of 
particulars, when presented to the collector, contained items similar, dif- 
fering only in figures, to those which appeared upon the entry and invoice of 
the Alsa, and that the appraiser’s return upon every invoice was the same, 
and that in case of each importation the collector liquidated the duties upon 
the invoice value, plus the added charges. 
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47 C. B. FRANK recalled. 
By Mr. TREMAIN: 

Q. You received accounts current did you not in regular course of bus- 
iness of every importation made to your firm from Aspinwall? 

A. I did. 

Q. And those accounts current in the usual course of business always 
indicated, did they not, the exact amount of charges actually paid at the 
port of Aspinwall for labor? 

A. They did as far as the charges formed part of the actual invoice. 

(The answer is objected to by Mr. Clarke.) . 

Q. Was Mr. Rathman and your brother in charge of the work at As- 
pinwall—the business at that end ? 

A. I don’t know whether they were there together, but either one or 
the other was in charge. 

Q. Will you please state why you caused these additions to be put at 
the bottom of the invoice, and whether you were required so to do by the 
appraising officer ; if so, at what figures they required them ? 

(Objected to as immaterial. Objection overruled. Defendant excepts.) 

The Court. I think it must be admissible on the issue that they claim 
to show that when they presented this paper something more was required 
to be done. 

Mr. CLARKE, I except. 

Answer. Because we had a number of entries prior to this litigation here 

going on ; we thought that we would test our original mode of 
48 entry, but the consequence was that such a heavy amount of dam- 

ages, or rather heavy amount of penalty, was added on the invoice 
that it would have ruined us in less than no time. We were therefore 
compelled to make these additions under protest. 

Q. In order to get your invoices passed ? 

A. Yes, sir. 

By Mr. CLARKE: 

Q. Inorder to get them passed without the addition ? 

A. The addition once made on the invoice stays there and we cannot 
get it back except under protest and proceeding. 

By Mr. ‘TREMAIN: 

Q. So you caused protest and appeal to be made on each of these im- 
portations ? 

A. | did, sir. 

Mr. TREMAIN. I read the protest and appeals : 

The protests all being alike, the following one was read : 


New York, Jan’y 6th, 1882. 
To the CoLLEcToR OF CUSTOMS: 

Sir: We hereby protest against being compelled to add to our entries 
and pay duty upon the charges for inland freight and labor, above those 
specified in our invoices ; and penalties on our importations per Strs. 
Colon, Oct. 18; Alene, Oct. 21; Cof. Para, Oct. 27, ’81; Ailsa, Oct. 8 
(2); Alvo, Nov. 7; Ailsa, Nov. 21; Colon, Nov. 26; Acapulco and Alene, 

Dec. 3, 81, claiming that— 
49 1. Such charges are in excess of those actually incurred, and 
therefore no such duty nor penalty should be charged. 
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2. That additions are made to our entries by the appraisers arbitrarily, 
without system and upon no proper or lawful basis. 

We pay the duties and penalties so exacted in order to get our goods, 
claiming a refund of the same. 
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THe FRANK Bros. Co., 
Per W. B. Coventry, Att'y. 


Q. Appeal was likewise made to the Secretary of the Treasury and 
decided thereupon—— 

(Objected to.) 

Mr. CLARKE. I am advised by the expert clerk of the bureau of pro- 
test and appeals that there is no question in regard to the protest and 
appeals. 

Mr. TrREMAIN. In respect to some of the appeals there is the decision 
of the Secretary of the Treasury, dated August 8, 1882. In respect to 
the balance there is no decision so far as we are advised. 

The suit was instituted on the 6th of November, 1882. 


5O Cross-examined by Mr. CLARKE: 


Q. You say you were required by the appraiser to make some 

additions to your entry ? 

A. Yes, sir. 

Q. Who do you mean by the appraiser? 

A. The only one I have knowledge of is Mr. Carner, who is present 
in court. 

Q. He is the gentleman who examines this class of goods ? 

A. Yes, sir. 

Q. At the appraiser’s office ? 

A. Yes, sir. 


Q. You sav that he required you to make these additions to your en- 
tries ? 

A. He did. If I did not make them he would add an additional 
penalty. 


Q. When did he require you to do that in that way ? 
A. That was a considerable time prior to this. 
(2. Prior to these importations ? 
A. Yes, sir. 
Q. How long should you say. 
A. I should judge about three or four months. 
Q. Three or four months before the first of these importations ? 

A. Yes, ‘ir. 

Q. Did he tell you if you did not make these additions that he would 
add them for you and it would carry a penalty ? 

A. Yes, sir; he did so repeatedly. 

Q. And on those importations in which you have not made the addi- 
tions he made them and the penalty was added ? 

A. Yes, sir. 

Q. Of how much ? 

A. A considerable amount. 

Q. Double the amount? 

5] A. Double or thribble; I forgot what the calculation was, 


a 
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By Mr. TreMarn: 
(. And at the rate of 20 per cent., was it not? 
A. 20 per cent. ad valorem, I believe. 
By Mr. CLARKE: 
Q. Are you sure of that? 
A. I am quite sure of it. 
Q. Can you tell me what importation it was when you say he made this 
addition; what was the date of it? 
A. There certainly were about 20 importations in question where he 
did make the addition and penalty for me. 
Q. Can you name any of them? 
A. Not from memory. 
Q. Did he make the additions for the charges or for the value? 
A. For charges; there was no question of value. 
Q. Can you tell me when it was that he made this remark, that if you 
did not add them he would, and it would carry a penalty ? 
A. That was prior to the invoices. 
Q. Can you tell me in respect to what importation, or in connection with 
what importation, that was” 
A. I could not tell you now without refreshing my memory. 
Q. Can you refresh your memory by any material in court? 
A. There is nothing in court here that I can refresh my memory from. 
By Mr. TREMAIN : 
Q. You could from your books at home ? 
A. Leould; yes, sir; from my books. 
By Mr. CLARKE: 
Q. Whereabouts was it that he told you that? 


52 A. He came to see me at the office: he met me on the street 
and on the docks where we discharge the steamers, and at various 
places. 


Q. And said this to you every time he saw you? 

A. Almost every time. 

Q. I wish you would give the conversation, as well as you can. 

A. I cannot. 

Q. Give the substance of it. 

A. The substance is what I have testified to. 

Q. That is as far as you can testify about it? 

A. Yes, sir; that is as far as I can testify. 

Q. Do you know what Mr. Garner’s position was at the appraiser’s 
stores ? 

A. He was an appraiser, I believe, in the fifth or sixth division. 

Q. He was not the appraiser of the port? 

A. I don’t know that he was. 

Q. Was he one of the assistant appraisers? 
A. I believe he was. He was the appraiser I had my business dealings 
with. | | 

Q. That is what you mean by saying that vou were required to make 
the addition on these invoices and entries required by the statement that 
the appraiser considered that those items ought to be paid, and if you did 
not add them he would add them, and that would carry a penalty ? 
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A. Not alone that, but I knew from my own experience. The entries 

made prior to this, the additions and penalties were so heavy I felt re- 
quired to do so. 

53 (. The statement and the fact, that in cases of early importa- 
tions the additions were made and penalties added is what you 

mean by saying that you were required in respect to these importations to 

made these additions in your entries ? 

A. I knew from the appraiser’s, by conversation, that, unless I made 
the additions, that he would make them for me, and add, in addition, a 
penalty. 

Q. That is, from what had taken place m other cases ? 

A. Yes, sir. 

Q. But you did not know it in regard to this particular importation ; 
he did not make reference to any one of these particular importations ; at 
the time he made this remark you did not see him, did you? 

I saw him right along that time. I cannot point out any on the 
entry. I was constantly having this information, and I desired to make 
it conform with his ideas on the subject. 

Q. When vou present the invoice and entry at the custom-house, you 
do not come officially in contact with anybody in the appraiser’s office ? 

A. No, sit 

~ You only come in contact with people in the collector’s office? 

That is all. 

Q. At the time the invoice and entry was presented to the collector, 
was anything said by anybody there with reference to making additions ? 

A. No. 

@. That is true in regard to all of them ? 

They had no knowledge of the case. 
54 Q. You have no reason to suppose that they would not have 
received your entry if it had not contained these charges ? 

A. I don’t suppose they would. 

Q. In fact, they had received several other entries which did not contain 
these additions ? 

A. Yes, sir; very much to my sorrow. 

By Mr. TREMAIN : 

Q. With what result? 

A. With a very bad result. I wish they would have objected, and I 
would have made the corrections and have saved a great amount of money. 

(. You had to make them in this way in order to get your permit and 
have your invoices passed, or else be subjected to the penalty that you 
stated resulted in such a sad e xpe rience ? 


A. I think that is so. 
By Mr. CLARKE: 

(). You say that you get your permit just the same whether these 
additions were made on the invoices or not; that is, that had been your 
custom ? 

Yes, sir. 

Q. When they were not made with these additions ? 

A. Yes, sir; but there was a very great delay in liquidating, and 
consequently I intended to test these two; before the liquidation was 
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made there was about five or six entries had rolled up, on which I was 

subjected to an additional penalty. I found myself so heavily handi- 

apped, I considered it was safer and better to come up to the conditions 
of the appraiser and protest and appeal. 

5d By Mr. TREMAIN : 

Q. You found there was no practical way by which you could 
test the right of authority to put those additions on and conduct your busi- 
ness at the same time ? 

A. No, sir; it takes three or four weeks to get an entry liquidated. 
By Mr. CLARKE: : 

Q. You had your goods before the liquidation? 

A. Yes, sir. 

Q. Merely a question of finding out what was due on them after that ? 

A. Yes, sir; that is all. : 


The foregoing is in substance all the evidence put in by the plaintiff 


before resting their case. 

The plaintiff thereupon rested, and the counsel for the defendant then 
moved the court to direct a verdict for the defendant, on the ground that 
no cause of action had been shown, the plaintiff having been bound by the 
invoices and entries which they had submitted to the collector, who was 
bound to exact duty upon the value of the goods and the charges which 
were submitted ‘to him by the importer, and counsel for the defendant 
furthermore requested the court to specially direct a verdict for the de- 
fendant as to plaintiff’s claim upon transportation charges, upon the ground 
that there was no evidence in the case that the amount so added was ex- 
cessive ; and the court having declined so to direct, the counsel for the de- 
fendant then and there duly excepted to the refusal of the court to direct 

a verdict generally, and furthermore specifically excepted to the 
56 refusal of the court to direct a verdict as to the transportation 
charges. : 


Atonzo E, GARNER, being introduced as a witness on the part of the 
defendant, testified that he was an examiner at the public stores, and be- 
longed to the 10th division, in charge of Assistant Appraiser Sturges ; that 
he had examined the importations of goods embraced in plaintiffs’ bill of 
particulars; that he may have told Mr. Frank that unless he made certain 
additions to his charges it would be necessary for witness to make them ; 
but he did not state that such additions would necessarily carry a penalty, 
because he had no knowledge as to the fact; that to learn that required 
certain calculations, which was the work of the liquidating department ; 
that he had taken Aspinwall as the place at which the value of the goods 
was to be estimated. 


Davip C. STurGEs, a witness on behalf of the defendant, then testi- 
fied that he was assistant appraiser, in charge of the division through 
which plaintiffs’ importations had been passed; that on one occasion a 
conversation had occurred between himself and the president of the plaint- 
iffs’ company ; that he had called the latter’s attention to the transporta- 

tion charges upon the fruit from the interior provinces to Aspinwall, 
57 which was merely the port of shipment and not the market, and 
assured him that such charges were dutiable under the statute; the 
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witness further stated that in the appraisement of the goods embraced in 
plaintiffs’ bill of particulars no particular place was taken as the princi- 
pal market of the country, as it was understood that the goods were pur- 
chased at a number of different places in the interior, but that Aspinwall 
was not considered by the appraiser in making the appraisement to be 
such market, it being only a port of shipment. 


Henry E. WesseExs, being duly sworn and examined as a witness for 
the defendant, testifies : 
By Mr. CLARKE: 
Q. What is your business ? 
A. Importing and exporting merchants. 
Q. Did you import bananas in 1881 and 188217 
A. We did: the firm of which I am a member. 
~Q. What is your firm? 
A. G. Wessels & Co. 
Q. You import them from the United States of Columbia? 
A. Yes, sir. 
Q. Did you make extensive importations during that time ? 
A. About to the extent of thirty or forty thousand bundles; it was 
during several months of that year. 
Q. What year? 
A. 1881. 
By Mr. TREMAIN : 
Q. How many cargoes ? 
58 A. I think four; there may be five; I am not prepared to say 
the exact amount. 


By Mr. CLARKE: 


Q. Do you know what is the principal market for bananas in the United 
States of Columbia, or what was during that time ? 

A. I would hardly know exactly how to define that word “ market.” 
The only point of exportation was Aspinwall. 

By Mr. TREMAIN: 

(). Allow me to ask the witness whether he is testifying from his per- 
sonal experience ? 
A. I have been in Aspinwall. 
Q. Have you bought bananas at Aspinwall ? 
A. I never have personally ; our firm has. 


By Mr. CLARKE: 

Q. At Aspinwall ? | 

A. In the interior. Personally I never bought any. 

Q. Assuming the chief market of the country to be the place where 
they chiefly hold the sales, and where sales at wholesale usually take place, 
is Aspinwall the chief market in the United States of Columbia ? 

(Objected to as leading and assuming a conclusion of law, also as to 
form.) 

Q. Assuming the definition of “chief market ” to be the place where 
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bananas are chiefly and usually held for sale at wholesale in a foreign coun- 
try, what was the chief market of the United States of Columbia in 1881? 
(Same objection as last above.) 
. What were the principal markets of the United States of Columbia 
in 1881? 


A. To my knowledge, points or settlements along the line of the 
59 Panama Railroad. 
Q. Was it Aspinwall? 
A. It was not. 
Q. Do you — what it cost per bunch for shipping in 1881, the ship- 
ping charges per bunch of bananas in Aspinwall; what it was? 
(¢ Ihjected to as immaterial and irrelevant.) . 
The Court. You may ask him the question without my deciding what 
the effect of it may be. 
(Plaintiff excepts.) 


By Mr. CLARKE: 


Q. In 1881 what were the shipping oe per bunch for putting 
bananas into a ship at Aspinwall ? 

(4 Ibjee ‘ted to on the ground that the witness has not been shown to be 
an expert in the price or value of such ch: arges In 2 \spinwall, and the 
plaintiffs’ « counsel asks pe rmission to cross-examine the witness prelimi- 
narily for the purpose of sust: lining the objection. 

Objection overruled ; permission to cross-examine the witness at this 
stage of the case denied. 

Mr. ‘Tremain excepts. ) 

Q. In shipping bananas after they had arrived at Aspinwall, what vari- 
ous items of expense would there be? [I mean the amount, as, for illustra- 

tion, transporting them to the ship and putting them on the ship. 
60 What different items of expense of that sort there were in getting 
them on the vessel? 

(Objected to on the ground that the question must be directed either to 
the experience of the witness’s own firm, or else to his knowledge of the 
general course of business. 

Objection overruled, Exception. ) 

Answer. Do I understand you to say that the goods had arrived at 
Aspinwall ? 

Q. Yes. 

A. I cannot give you the labor after they arrived at Aspinwall. I can 
give you mere ly the total labor that the goods are subjected to from the 
time that they are placed alongside the railroad track until aboard the 
ship. 

Q. Labor charges ? 

A. Only from my own experience. I do not speak for others. Five 
cents a bunch are the charges that we were subjected to. 

Q. Is that separate from the transportation charges? 

A. Yes, sir. p P 

Q. Five cents a bana eal siceibens ? 

A. Columbian currency. Five cents a bunch paid all our labor, interior 
and shipping. 

Q. Did it require as much as five cents to do it? 
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A. It cost us that; we would not have paid any more than we were 
obliged to. 


61 Cross-examined by Mr. TREMAIN : 
Q. The total number of shipments that you had during the years 
1881 and 1882 were four or five cargoes ? 

A. 1881 only four or five ; I am not prepared to say which. 

Q. You do not mesn to testify that that is the general course of busi- 
ness in the market at Aspinw: all and that that was the general price that 
— paid, do vou. 

I can only state that that is what we were obliged to pay. 

O: Did you have to lighter your goods ? 

A. Yes, sir: in some instances, 

Q. That is an element that increased the expense ? 

A. Y es, si 
~ The steamer did not come alongside the wharf? 
. She did in certain instances. 

Q. You had a steamer of your own? 

A. Yes, sir. 

Q. If it had not been a steamer of your own would not the steamer 
bear part of the expense ? 

A. a ae the steamer woul | have to pay to take them in. 

4 That would have lessened it ‘ 

It would have lessened it, | suppose; yes, sir. The fruit and ves- 
ty were our own, 
Q. The principal place in that section of the country is Aspinwall, is 
it not? 
A. Yes, sir; that is the only port of export of any kind. 
62 Q. It is the only town, is it not? 
A. On that side of the isthmus ; yes, sir. 

Q. These little settlements that you speak of along the road, are they 
about the size of Albany and Utica and other little towns along the Cen- 
tral road ? 

A. No, sir; Aspinwall itself would not be as large as they are. 

Q. How large is one of these little settlements that you think might be 
a market? How many people live there. 

A. Four or five hundred ; some cases less. 

«). Some cases there would not be a house at all ? 

A. Some instances away from the railroad stations, scattered along the 
line of the railroad. 

qQ. Any banks there ? 

A. No, sir. 

QQ. No exchange or mercantile bodies there? 

A. None whatever 

Q. No office of any y kind except the railroad ? 

A. The railroad, that is all. 

Q. At Aspinwall there is quite a little settlement, isn’t there? 

A. Yes, sir. 

Q. There » are banks and offices there, are there not ? 

A. Yes, sir. 

Q. Merchants settle their accounts there and conduct their transactions 
there ? 
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A. Merchants engaged in business there. 
63 Q. All merchants having business in the United States of Co- 
lumbia generally turn up at Aspinwall, first or last ? 
A. Yes, sir. 7 
@. All transactions are consum’ated there ? 
A. Yes; sir. 
. Payments made there? 
A. Yes, sir. I speak from my own experience. 
q. As far as your knowledge goes? 
A. Yes, sir. 
Q. That is the only place of commercial importance ? 
A. On that side of the Isthmus; yes, sir. 
Q. For bananas, or any other sort of indigestible fruit? 
A. Yes, sir. 
By Mr. CLARKE: 
Q. Are bananas bought ana sold there at Aspinwall by the wholesale ? 
A. To my knowledge I never saw any sold there. 
Q. Buy them from planters up the road ? 
A. We were obliged to buy them along the line of the railroad. 
Q. Do vou know of any wholesale dealers of bananas in Aspinwall ? 
A. No. sir; except the Frank Bros. concern.. They are in Aspinwall. 
That is the only one. There is one other party there, but he is a small 
man. 
By Mr. TREMAIN : 
Q. They are large dealers, are they not—the Frank Bros. ? 
A. Yes, sir. 
Q. And they are the principal dealers there ? 
A. Yes, sir. 
64 Q. The other parties. How many do you say; one or two 
others ? 
A. One or two others. 
Q. How large a business do the others do compared with Frank Bros.? 
A. They are doing none there at present; at that time they did a small 
business. 
By Mr. CLARKE: 
Q. Did Frank Bro’s sell at wholesale at Aspinwall ? 
A. No, sir. 
(). They exported t 
A. Expotted. They handled only their own fruit. 


GeorcE H. RicHARDsON, being duly sworn and examined as a wit- 

-ness for the defendant, testifies: 
By Mr. CLARKE: 

Q. What is your business ? 

A. Fruit trade: banana trade. 

Q. Importer ? 

/. Yes, sir. 

Q. You were an importer in 1881 and 1882? 

A. Yes, sir. | 
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Q. Did you import bananas from the United States of Columbia? 
A. Yes, sir. 

Q. From Aspinwall? 

A. Yes, sir. 

Q. During the years 1881 and 1882 what was the principal market for 
bananas in the United States of Columbia? 

A. I suppose the principal market would by the buying point on the 
line of the Panama Railroad. 

Q. Was Aspinwall that market? 

65 A. No, sir; I think not. 

Q. During 1881 and 1882, what was the average cost per 
bunch of shipping bananas, or labor charges, excluding the transporta- 
tion charges ? 

(Objected to on the ground that it does not appear that the witness had 
any personal knowledge on the subject.) 

By Mr. TREMAIN : 

Q. Have you ever been there and conducted banana transactions— 
wholesale transactions? 

A. I have been there, but I have not conducted the business. 

Q. You have not bought any cargoes of bananas, or quantities of ba- 
nanas by the wholesale yourself in the United States of Columbia ? 

A. Except through an agent. 

Q. And the knowledge you have derived respecting the method of con- 
ducting the business down there is derived by reason of your correspond- 
ents principally--you have no personal knowledge as to the ordinary 
course of business of the principal markets of the country down there ex- 
cept as you derived it this way ? 

A. This way and from observation. 

. Were you there for business purposes ? 
A.. I was not. 

Q. You were just passing through the Isthmus. 

A. Yes, sir. 

(Plaintiffs object to the last above question asked by Mr. Clarke.) 


66 By Mr. CLARKE: 


Q. You have your agent down there and you get reports and 

accounts of expenses for this item among others ? 

A. I do, 

Q. And did during the series of months and years in that way ? 

A. Yes, sir. 
Q. That is the way you got your knowledge of what the labor charges 
are ? 

A. Yes, sir. 

Q. Do you know what they have to pay? 

A. Yes; what I have to pay. 

By Mr. TREMAIN: 
Q. You don’t know what your agent actually does pay ? 
A. Ido not. I know what we actually pay him. 


I 
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The Court. The witness may answer the question in view of the ad- 
ditional statement, what it cost him. 
‘Plaintiffs except.) 
Answer. It actually costs us about five cents. 
by Mr. CLARKE: 
@. During the years 1881 and 1882? 
A. Yes, sir. 
Q. That is for labor charges, excluding the railroad ? 
A. Yes, sir. 
Cross-examination by Mr. TREMAIN : 
Q. Did you have your steamer at that time? 
A. We hh: id two or three steamers Yo the ‘re on account of the firm, and 
outside of that we ship ped by another company. 
Q. How many importations did you have in 1881 ? 
67 A. Well, I should judge what steamers we had for our own on 
account of the fruit firm might have been three or four ships ; the 
others might have been a dozen. 
©. How many cargoes did you import? 
A. I couldn’t tell you exactly. 
Q. Did you import any in 1882? 
A. We did. 
@. How many ? 
A. I couldn’t tell you how many. 
Q. Do you think five cents a bunch covered all the labor as far as it 
was reported to you ? 
A. Outside of our agent’s commission. 
Q. Did vou have to lighter your goods ? 
A. No, sir: not that I know of. 
Q. When you put them on your steamer it cost you more than if the 
steamer bore part of the expense ? 
A. I think not. I think we landed them on board the steamer in every 
case. 
Q. Whether it was your own steamer or somebody else’s ? 
A. Yes, Sit 
Q. During the year 1881, and the latter part of 1881, and the early 
part of 1882, have you had half as many cargoes of bananas shipped from 
—— all that Frank Bros. did ? 
. I think not. 
o Did you have a quarter as many ? 
A. I think we did? 
Q. And some people got their labor done cheaper than others ? 
A. Very likely. 
Q. The price of labor down there is not absolutely uniform, is it? 
A. I don’t know. 
68 Q. Don’t you know whether it depends on the : adaptability of 
the men who are superintendents of labor and whether they are 
— ing laborers constantly ? 
an does. 


o: Thi at would be a circumstance to enable such persons to employ 
cheaper * 
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A. I should suppose so. 

Q. Under those circumstances three or four cents a bunch would not be 
a’ inordinately low charge for the services rendered ? 

A. 1 should think 25 % would be a little different. 

(). You have no personal knowledge, however, as to what was the 
amount paid by your own people or the other people? 

A. No, sir, not at all. 

(. How many vessels did you have yourself? 

A. I think we had but one—the one that went to Aspinwall. 

Q. Have you any personal knowledge that your firm paid in fact all 


the labor charges attendant upon getting those bananas ? 


, 


A. In either case * 
Q. Yes. 
A. I think we did. 
Q. You have no personal knowledge ? 
A. No, sir. 
Q. For aught you know they may have been more? 
A. Yes, sir. 
Q. For aught you know it may have been less? 
A. I don’t think they were less. 
Q. For aught you know the agent may have paid less ? 
69 A. I don’t know; but he may have paid less. I know what we 
paid him. 
Q. Do you feel sure that the charges are about the same whether the 
steamer helps you to put them aboard the ship or not? 
A. I think about the same. 
Q. You have no personal knowledge on that subject, have you ? 
A. Only from memory. 
(. And you never superintended it? 
A. No: I have not. 
Q. Five cents a bunch for large ones is a proper and fair price? 
A. I couldn’t tell you what a fair price is. 
Q. What? 


A. I couldn’t judge what a fair price is. 


C. B. FRANK recalled and examined : 
By Mr. CLARKE, counsel for defendant : 
QQ. Some time prior to the importations involved in this suit you had a 
reappraisement of the bananas at the appraiser’s stores, didn’t you ? 
(Objected to as immaterial and irrelevant, and as enquiring about im- 
portation not at issue in this case. Objection overruled. Exception.) 
Mr. Trematn. I ask your honor to fix the matter of time to the ques- 
tion so as to have it reasonably certain. 
The Court. He is getting at that. 
Answer. I had. 
70 QQ. You offered yourself as a witness on the reappraisement ? 
A. I did. 
Q. Were you asked as to the cost of putting the bananas on ships. 
(Objected to until the time and place is specified.) 
Q. When was it? 
A. I couldn’t tell you. 


+ 
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Q. How long before these importations ? 

A. I should think about a year or two years. 
Q. So long as that? 

A. Yes. 

Q. Were you examined on reappraisement proceedings after the Ist of 
January, 1880? 

A. I couldn’t tell you. 

Q. You cannot fix the date ? 

A. No. 

(). Can you say that you were not t 

A. I could not tell you that either. 

Q. You couldn’t say that ? 

A. No, sir. 

Q. I ask you whether at the reappraisement proceedings that you had 
in regard to bananas which you had imported you were asked as to the 
cost of putting the bananas on board the ship. Ido not ask what the 
question or answer was, but whether that subject was broached ? 

(Objected to as immaterial, irrelevant, and incompetent, the time not 
being shown. Objection overruled. Exception.) 

Answer. I have no recollection of being asked that question. The 

question at issye was the question of value. 
7] Q. Can you say whether you were or not? 
A. I couldn’t tell you. 

Q. You cannot state and don’t recollect ? 

A. I don’t recollect. 

Q. Do you remember the reappraisement before Louis Hyle, a gen- 
eral appraiser and a merchant appraiser? 

A. I do. 

Q. And the merchant appraiser was who ? 

A. I think Mr. Edward Tilton. 

q. On the reappraisement before those gentlemen which was not ascer- 
tained the Ist of January, 1880, were you asked this question: “ We want 
to know what it cost you to have these things put on board ship at As- 
pinwall,” and did you answer, “I can tell you pretty nearly. It cost us, 
as near as I can say, about five or six cents on an average.” 

A. I have no recollection of it whatever. 

. Q. You do not remember ? 

A. No, sir. 

Q. Is it the fact that it did cost’ you five or six cents to get them on 
board ? 

(Objected to.) 

Q. Did it cost you that to get bananas on board ship at Aspinwall ? 

(¢ bjected to. ) 

Q. Was there any change between the Ist of January, 1880, and the time 
that these importations took place in the cost per bunch of putting them 

on board ship at Aspinwall ? 


72 (Objected to as immaterial and irrelevant, the question being 
what is the fact now. Also objected to as not relating to labor 


charges and no time being stated.) | 
The Court. The question cannot be narrowed to just exactly that as he 
made it a little wider himself. He testified as to what it cost before this. 
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By Mr. CLARKE: 

Q. Make your enquiry a little more specific. 

Q. So far as the cost of labor putting the bananas on board ship at As- 
pinwall is concerned, was there any change in the average cost per bunch 
between the first of January, 1880, and the time of these importations ? 

(Objected to on the ground previously stated. Objection overruled, 
Exception. ) 

Answer. I do not think there was any difference. 

Q. During that time? 

A. No, sir. 

Q. (Handing paper.) I show you invoice by the City of Para, Octo- 
ber 27th, 1881. Can you tell me from whom you bought the bananas on 
that invoice? 

(Objected to as immaterial, irrelevant, and incompetent. Objection 
overruled. Exception.) 

Answer. I bought them from about the country, different people more 

or less; I couldn’t tell you how many. 
73 (). Planters ? 
A. Planters. 

Q. Planters along the line of the railroad ? 

A. Along the line of the road, and across the bay and at distant ports. 

Q. You cannot tell us to the specific invoice where you got them ? 

A. No, sir. 

(. In this case ? 

A. In no other case can I tell you. 

Q. In none of these cases ? 

A. No, sir. 

Q. I understand you bought them from a number of people and had 
them sent to Aspinwall, and then made up your invoice and shipped them 
from Aspinwall to New York ? 

A. We bought them of different people. Some of them was sent down 
to Aspinwall by cars and others by boats, and others brought by horse- 
back. 

Q. And then you made up your invoices ? 

A. We did. 

Q. And sent them on to New York ? 

A. Yes, sir. 

(. And that is so of all these importations ? 

A. That is the case with all of them. 

By a Juror: 

Q. What is the price at which the bananas were invoiced in this in- 
voice ? 

A. That is fifty cents a large bunch and twenty-five cents a small 
bunch. 

Q. Does that fifty cents include delivery free to you of the bananas at 
Aspinwall ? 

A. In some cases it does and in some cases it don’t. 
74 Q. When in a case where it does not, did your actual charges 
includes the expenses of transportation ? 
A. They did not, 
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By Mr. CLARKE: 

Q. That is, your invoice states, as I understand, the price you pay the 
seller? 

A. Yes, sir. 

Q. And in case of those that came by railroad or were delivered along 
the siding of the road ? 

A. Perhaps a dozen different places. 

@. Along the different sidings ? 

A. Yes, sir. 

q. And the one, I suppose, nearest or most convenient to his planta- 
tion ? 

A. Yes, sir. 

Q. Most convenient to his plantation ? 

A. Yes, sir. 

Q. And the charges which have been called the actual charges for labor 
in this case don’t include the cost of transportation from the place where 
he delivered to Aspinwall ? 

A. They did not. 

By a Juror: 

Q. Where does that transportation appear in the invoice; is it at the 
cost at which bananas are invoiced, or is it in the matter of charges ? 

Mr. TreMAIN. The invoices show that, sir. | Handing invoice.] Look 
at the invoice. 

Mr. CLARKE. It don’t appear anywhere. Ask the witness. 

By a JUROR: 
Q. Irrespective of the charge whether it appears or does not 
75 appear, what is the fact ; where does the expense of transportation 
come in; is it in the charges, or is it in the price ? 

A. In the ordinary invoice it does not appear at all. 

Q. I mean the invoice on which you pay duty ? 

A. It is added as required by the appraiser at the bottom of the in- 
voice, 

By Mr. TREMAIN : 

Q. You have specified the labor charges in addition to the price on each 
invoice and estimated labor charges? 

A. We have. 

@. The same as indicated in that invoice ? 

A. Yes. 

By a Juror: 

Q. Then you don’t in question that charge by the appraiser for that 
service ? 

A. Yes, sir. 

Q. That is to say there is a portion of the expense of bringing these 
bananas from the railroad point at which they were taken up, on which 
you don’t pay duty? 

A. No, sir: rather we pay it under stress. 

Q. And then there is a part of the transportation expense on which you 
do pay duty ? : 


A. There is none, then, on which ] pay duty on the part of those ba- 
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nanas. There is no expense of transportation. The planters themselves 
bring them to the wharf, and the subsequent charges are added. 
By Mr. TREMAIN ° 
Your transactions were in Aspinwall? 
A. Exactly. 
Q. And your bill of lading ran from Aspinwall? 
A. Yes, sir. 


= 4 


76 By a JUROR: 


(2. You bought them at Aspinwall to be delivered at a certain 
price ? 
A. We bought them at the same price, whether they were delivered by 
the railroad or not. We paid for them at Aspinwall ; paid the same fig- 
ure as at a distant point. 


By Mr. TREMAIN: 
Q. All your deliveries are at Aspinwall? 
i% Yes, sir. 
Q. And your price is fixed according to Aspinwall prices ? 
A. Yes, sir. 
(). That is the fact? 
A. Yes, sir. . ” led 
Q. And that is Vales the business has always been conducted by you? 
A. Yes, sir. 
Q. But when bananas come by horseback—and don’t bananas come 
from Parobella ? | 
A. Yes, sir. 
q). And other places along the coast ? 
A. Yes, sir; on the other side of the bay, brought over by canoes. 
Q. And the price in Aspinwall is the uniform price? 
A. Yes, sir; that is so for that steamer; it varies at different seasons. 
Q. Your house probably buys more than half the bananas that are ex- 
ported from Aspinwall, does it not? 
A. Considerably more than half. 


By a JUROR: 
Q. Do I understand that this 50 cents is a kind of conventional price? 
A. I don’t know what you mean by “ conventional price.” 
Q. That is to say, that you charged that because your neighbors do, or 
invoiced them at that ? 
77 A. That is the price we actually paid for them. 

Q. Do you pay fifty cents per bunch? I speak about the bananas 
that you shipped, in any of these invoices, for instance. You invoiced 
them at fifty cents. You say the labor charges compare with the charges 
on the wharf; does not fifty cents therefore include the transportation from 
the point where they were taken from to Aspinwall? 

A. No, sir; it does not. 
Q. Do you or the seller pay that? 
A. We pay that ; in some cases it was included in the bill of lading to 


New York. 
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by Mr. 
Q. Send special trains out sometimes for them ? 
A. Yes, sir; at all times. 


TREMAIN: 


By a JUROR: 

Q. Do you charge the expense of these trains? 

A. We were put to that. 

Q. Do you add that in any form ? 

A. No, Sl 

Q. Why not ‘ 

A. Because we considered the freight charge was simply from the place 
of production to, I think, Aspinwall, “the principal market, and our prices 
were fixed at Aspinwall. We paid the same for bananas either at Aspin- 
wall, without any expense for transportation, and we were not called upon 
to pay duty on inland charges. 


By Mr. TREMAIN : 


Q. The operation was the same, whether at Aspinwall or anywhere 
else ? ! 


A. Yes, sir. 


by a JUROR: | 


niall 


Q. If you bought the bananas at Aspinwall, wouldn’t you have had to 
pay more for them than if you had bought them i in the interior but 
78 on the railroad ? . 
A. In no case whatever. 
By Mr. CLARKE: | 
Q. It would cost more? x 4 
A. It never cost us more. 


Q. Cost you fifiy cents a bunch placed on the railroad—— 
A. That is not the question the gentleman asked me. : 


By a JUROR: 


Q. If you pay 20 cents a bunch 25 miles away from Aspinwall, i 
would cost you more than fifty cents a bunch delivered at Aspinwall ? % 

A. If I should wish to figure it so. 

Q. Wasn’t it a fact? . 

A. In some cases it did not; in some cases the railway charges were 
added to our bill of lading to New York. A through bill of lading was 
at so much per ton. é 


ke “e 


: Q. In those cases where it did cost you more, where does the extra ex- | 
: — appear in the invoice ? 4 
[t does not appear in any invoice. i 

7 That is to say, In some invoices you pay for transportation charges : 

and some you do not? : 

A. Exactly. © 


By Mr. TREMAIN: 


Q. And the way you paid for them in all instances were that you had 
a through bill of lading from Aspinwall to New York ? 

A. Yes, sir. 

Q. You had a through bill of lading from Aspinwall to New York ? 
A. Yes, sir; in all instances. 
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'Q. In instances that any expense for transportation occurred all 
79 you paid was represented by the bill of lading, was it not ? 
(Objected to as immaterial. Objection overruled. Exception.) 
Answer. In the case of the Pacific Mail steamers. 
Q. You were charged a specific amount per ton delivered in New York, 
no matter where bananas came from ? 
A. In the case of the Atlas line we were charged so much for transpor- 
tation from Aspinwall and so much transportation inland. 
‘ Q. No matter where they came from? 
A. No matter. 
Q. You paid the same freight, all considered, from Aspinwall in both 
cases ? 
A. Aggregated, yes, sir. 
Q. As a matter of fact it would be perfectly impossible, would it 
not 
(Question withdrawn.) 


By Mr. CLARKE: 


Q. You stated that there was some of the bananas represented by these 
invoices upon which you paid to the planters and raisers of them the in- 
voice price, fifty cents a bunch for large, or whatever it was in a particular 
case, and twenty-five cents, and that there were no additions te that, and 
cost of transportation to Aspinwall, which was the cost that you paid and 
not the seller of it? 

A. Yes, sir. 

Q. And you have not testified, have you,in any way which cases those 
were in respect to these importations ? 

A. In what way? 
80 Q. Have you pointed out the cases in which you did pay some- 
thing for transportation in addition to the price and those cases 
where you say you did not pay anything for transportation in addition to the 
price ? 

A. They are distinguished in our bill of particulars inasmuch as we paid 
on fruit that came to New York in shipments by the Pacific Mail steamers, 
and we did not in shipment by the Atlas steamers. 

Q. I am referring now to the terms on which you purchased them from 
the seller in cases where the seller delivered them to you for fifty cents was 
the invoice price, whatever it was in a given case at Aspinwall, then yon 
have no expense for transportation in respect to those, had you? 

A. In respectto what ? 

Q. In respect to bananas that you bought in those cases. 

A. If you tell the line by which they were shipped I can give you an 
answer. | 

Q. I will put it in this way. In all the cases where the sellers, for the 
price that you paid the sellers the planters, where the price that you gave 
them, did not require them to deliver to you free at Aspinwall, there was 
something that you paid on account of transportation to get them there, 
was there ? 

(Objected to.) 

Q. As I stated before, on shipments by the Pacific Mail. Answer that 
question. 
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A. I will try to answer it. The bills of lading are attached to our in- 
voices, and they show a charge of so much per ton from Aspinwall 
81 up. That included all inland charges. In the case of the Atlas 
line the bill of lading shows simply the transportation from As- 
pinwall to New York, and the bill was rendered separate by the Panama 
Railroad and paid in New York for inland transportation. 
By the Court: 
Q. Is there some connection between the Panama Railroad and the 
Pacific Mail ? 
A. That is more than I ean tell vou. , 
By Mr. TREMAIN : 
Q. There was some connection between the railroad and the steamers ? 
A. Not, inasmuch as the line that goods were transported in from 
Panama. 
By Mr. CLARKE: 
Q. Prices that you paid the steamship company was the price that you 
paid the railroad company ? 
A. That is more than I can tell you. 
By the Court: 
Q. Is that the fact that shipping charges included them * 
A. Yes, sir. 
Q. In the Pacifie Mail? 
A. The Pacific Mail charges, they were included in the bill of lading. 


7 


By Mr. CLARKE: 

Q. I say that in all cases where the price that you paid the planter did 
not include either by him at Aspinwall, you in some way, directly or in- 
directly, paid for the transportation in addition to that price to Aspinwall, 
did you not? 

A. I paid the through rate to Aspinwall—— 

Q. Is that so or not? 

A. [am not connected with the steamship line or the Panama Rail- 
road, 

Q. In some way or other you paid for it yourself, did you not ? 

A. No. 

Q. If any one paid for it vou were the person ? 

2 A. If you want to draw that inference you may do so. 

Q. You have not pointed out in any way, and you cannot, as I 
understand you, point out in any way the cases where the price that you 
paid the seller the planter included delivery for him at Aspinwall. 

A. There was no occasion for'me to point it out. 

Q. I do not ask you to reason about it. I ask you what the fact is, 
whether you have pointed out or can point out in any way the cases on 
these invoices which were delivered by the planter free of cost to you at 
Aspinwall ? 

A. There were cases of that kind mixed up in every invoice and every 
importation. 

Q. Then you cannot ? 

A. I cannot tell you what consists, or rather what portion of its con- 
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sists of bananas delivered at Aspinwall, or what portion of those were 
brought to the railroad. 

Q. Can you name every plantation of which you purchased bananas 
mentioned in the invoice ? 

A. Yes. 

Q. What were they? 

A. There is a place called Fox River. 

(). Where is that? 

A. Two miles from Aspinwall. 

(). Two miles on the Panama Railroad ? 

A. Yes, sir. 

(. What is another place? 

A. Monkey Hill. 

(). Where is that? 

A. About four miles on the Panama Railroad. 

(. Where is another ’ 

A. There is one called Mendee, 

(). Where is that? 

A. That is six miles, 
83 (). Where is there another? 
A. Gatoom. 

Q. Where is that? 

A. About eight miles. And Lyon Hill is another, about nine and a 
half miles, and I believe the last one was Dugis; that, I think, is about 
eleven miles up. 

(. Is that the furtherest one? 

A. I think at that time that was the furtherest one. 

Q. As I understand, in respect to these planters, they delivered at 
these stations that you mentioned ? 

A. Yes, sir. 

Q. Did not deliver in Aspinwall ? 

A. No, sir. 

Q. What portion of the bananas that you imported came from those 
plantations on these invoices ? 

A. I cannot tell. 

Q. Can you tell, without getting at it accurately ; can you tell sub- 
stantially what were the chief plantations from which you obtained these 
bananas ? | 

A. The larger portion of them came from that direction. 

By Mr. TREMAIN: 

Q. There were two lines of steamers and one railroad ? 

A. Yes, sir. 

Q. And the lines of steamers were competitors, were they not ? 

A. Yes, sir. 

Q. They were competitors for your business ? 

A. Not so much for our business as for other business. 

Q. You paid for the bananas just the same at one place as you would 
at another ? 

A. The aggregate amount was alike. 

Q. It was the Aspinwall price, was it not ? 
84 A. Yes, sir. 
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Q. And you paid so much per ton for through fruit to New York, 
didn’t you? 

A. Yes, sir. 

Q. That is the way all this business is conducted ? 

A. Exactly. ' 

Q. And the duties that you have paid have been upon the Aspinwall 
price and the labor charges that you have attached to your Invoices ° 

A. Yes, sir. ; 

Q. You have also paid, in addition to that, labor charges as required by 
the Government as alleged inland transportation charges ? 

A. Yes, sir. 

Q. That is the rate that you paid «luty ? 

A. Yes, sir. 

Q. That is against your wish? 

A. Exactly. 

Q. That is what you had a fight about some time ago? 

A. No; not that. 

Q. What you had a fight about was the value ? 

A. Yes, sir; they were dissatisfied about our division of large and 
small bundles. 

Q. They had a reappraisement ? 

A Yes, sir. 

Q. You had several reappraisements ? 

A. Eight or nine, I think. 

Q. As a matter of result, you won? 

A. Yes, sir. 

By a JuRoR: 

Q. If it is in order, I would like to ask a question, and it can, perhaps, 
be answered by some witness present. The question is this: Did the offi- 
eer or the department write or instruct the consul at Aspinwall to investi- 

gate these charges ? 
65 Mr. TREMAIN. We cannot look into that. We do not know 
what that fact may be, but if the gentleman has had the same ex- 
perience as we have had as counsel for merchants in this city he will 
find that investigation of consuls have been the cause of more dispute 
and litigation than perhaps any other one thing in the administration of 
the revenue laws. I do not know what the fact is. 

The Juror. [ would like to have put that question to the witness if 
he was present, or to any one else who can answer. 

The Court. It could be asked if the witness was here, but he is not 
here. 

Mr. CLARKE. I cannot answer it. 

The Court. There don’t seem to be any witness in court who cap 
answer it. 

By Mr. CLARKE: 
Q. Did your concern sell bananas at wholesale at Aspinwall ? 
A. No, sir. 
Q. Do you know of any concern that does ? 


A. No, sir. 
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Q. Do you buy at wholesale at Aspinwall ? 
A. We do. 
Q. From whom? 
A. From whoever offers them for sale. 
Q. From the planters? 
A. Planters or 
Q. You buy their particular crops ? 
A. They may have purchased them from other parties. I could not 
tell you that. 
86 Q. Don’t you know? 
A. No, sir; I don’t know. 
Q. Don’t you know as a matter of knowledge ? 
A. I have no knowledge on that subject whatever. 


The foregoing is in substance all the evidence introduced by the de- 
fendant. 

The defendant thereupon closed his case and by his counsel renewed 
his motion for a direction for the defendant upon the whole case, and the 
same being denied, he then moved specifically for a verdict for the de- 
fendant as to the amvuunt claimed in transportation charges; this was 
also denied, and an exception was taken, 

The testimony being closed and the counsel for the respective parties 
having summed up their case to the jury, the counsel for the defendant 
then requested the court to charge as follows :s 

“T. The cost of transportation from the place where the bananas were 
grown, whether by land or water, to the vessel in which shipment was 
made to the United States was a part of the dutiable value of the ba- 
nanas. In this case the plaintiffs seek to recover the whole of the duty 
exacted on transportation charges. They can do that only by showing 
that there was no expense on account of transportation, and as they have 
rested without putting in any evidence to that effect your verdict should 
be for the defendant so far as the claim on transportation charges is con- 

cerned. 
87 “TI. Expenses for labor incident to the transportation and ship- 
ment of the bananas was a part of their dutiable value. 

“TIT. The statement of labor charges made at Aspinwall by the plain- 
tiffs or their agent in the invoices subsequently presented to collector on 
entry binds the plaintiffs. In other werds, they cannot in any event re- 
cover on more than the difference between the amount so stated and the 
amount of labor charges on which duty was taken. In no aspect of the 
case can they recover on the difference between what have been called in 
the trial the ‘actual’ labor charges and the amount of labor charges on 
which duty was taken. 

“TV. The additions of labor charges and transportation charges made by 
the plaintiffs in their entry bind them and debar them from any recover 
in this action, unless they were compelled at the time they entered the 
bananas to make those additions in order to obtain possession of their 
goods. If they could have got their goods without making those addi- 
tions and made them merely because they anticipated that if they did not 
do it the appraiser would add an amount that would carry a penal duty, 
they cannot recover in this action.” 
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The Court thereupon charged the jury as follows: 
88 WHEELER, J.: 


GENTLEMEN: You have doubtless understood long before this 
time in the course of the trial, if you did not before, that the goods were 
to be charged with duty on their actual market value in the principal 
markets in the country from which they were imported, with some lia- 
bility to some additions. The words of the statute are: “ The wholesale 
price of the current market value of the country in its principal markets.” 

Now, when the goods are entered for duty the price actually paid for 
the goods by the importer in the country from which they are brought 
does not controi. If he got them at a low price that is his advantage as 
to the price, but not as to the duty that he has to pay. He has to pay a 
duty on the market value in the principal markets of that country, al- 
though he rot them for less. And if he bought them LOO low and in- 
voiced them at the cost price the colleetor of the port, by his othicers, will 
add to that price in order to bring them up to the actual market value— 
usually the wholesale price in the country. So far you will see that the 
price paid will not control, that it is the market value in the country that 
controls whatever he may have paid. If he paid too high to enter them 

or invoice them, he might not have to pay duty on all he did pay on. 
89 But that is a different thing and we have nothing to do about that, 

about the market value in the country. This controversy is not 
about that, and I mention this merely to show you that the duty on charges 
is a different thing 

Now, there is to be added to that wholesale price or actual market 

‘value the cost of getting the goods aboard the ship; that is to be added. 
We are to notice that it is not what it would reasonably cost, but what 
it would usually cost, or what would be a fair: price for putting goods 
aboard the ship that is to be added; it is the actual cost. And if the im- 

wrter had the good Inck to get his goods transported to the ship and 
coded below what would be a fair price, that is his good fortune. The 
law does not add anything more to the market value in the country than 
what it actually cost him. | You see the difference between the two. The 
first value, that is, the market value, of the goods in the country, is to be 
ascertained, estimated—what it oughtto be, what the actual price is ; that 
is to be ascertained as to what it actually is. There is a difference in the 
two things. But all we have to do with is an addition made to the cost 
of those bananas for getting them aboard ship. 

Now, it is said by the plaintiffs that they were not subject to any inland 

transportation charges because the market value of the country 
90) was such that it would always exclude them ; that there was but 

one port of exportation and that was Aspinwall; and that there 
was only one market of the country at which there was a market value, 
and that was Aspinwall, and that would always include the bringing of the 
bananas to Aspinwall. 

As to that I leave it to you to decide upon the evidence in the case; 
that is, on this question ; if Aspinwall was the only market in the coun- 
try and the market price there would always include the charges for 
bringing bananas there, then the charges would be in once and should not 
be put in again. But if not, if there were other general markets in the 
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country so that it did not include those charges, then they must be added. 
That is a question for you to decide on the evidence we have in the case. 

The bananas had a price—a market price—the market price of the prin- 
cipal markets of that country, and if there was only one market there, so 
distinct by itself, and that market price always included the bringing of 
the bananas to that place, then the charges should not be put in, because 
if thev werethey would be paid twice. But if that was not the only market, 
if the transportation price was not included in the market price, then the 
charges should be put in; that. is, the actual cost of bringing them from 
the place of growth to the place to be shipped should be put in. And you 

must decide that question on this evidence. If you think that As- 
9] pinwall was the only market, so that the transportation charges were 

in the market price, they should not get in again; if not, they 
should go in again. 

Then there were the labor charges which they did put in for loading 
these bananas onto the ship, taking them off the cars and putting them 
on the ship. When they make these exportations from Aspinwall to this 
country they state that they generally complete the loading of these ves- 
sels in the night, and as they were in a hurry they couldn’t wait to ascer- 
tain what it actually did cost, and so they made an estimate—always large 
enough, the witness said, to cover what it actually was—and sent that on 
as the cost, sent it on with the invoice, with the consular approval, to this 
country, and that came here and the entry was made on that. They can’t 
go back of that to recover anything. What they put in in that way they 
must stand by. I think they called that four cents for the large and two 
cents for the small. They complain a little of that, but we leave that all 
out ; they must stand by that. 

Now if they were improperly made to pay more for that they are en- 
titled to recover it back, unless they paid it voluntarily. That is a ques- 
tion to be left to vou. Did it actually cost them any more than this sam 
which they sent on to load these from the cars on board the ship, in addi- 
tion to the transportation charges—if you allow any? If so, as they pro- 

tested against it, they are entitled to recover it back, unless it was 
92 paid voluntarily. This is a question for you to decide on the evi- 
dence. 

You remember the testimony of Mr. Frank and two or three witnesses 
as to what it actually did cost, that it was under that sum; and you have 
heard the testimony of other witnesses that it cost more than that sum. 
Now, if the collector did not add anything more than it did cost, the 
plaintiff has got no claim for that. If the collector did add more than it 
actually cost, then the plaintiff has got a claim for that, unless what he 
paid was paid voluntarily. [ will remark about that by and by. 

One more point as to these transportation charges. if I understand it, 
as to what it actually cost these importers to transport from the inland 
place to the ship, there is a little confusion in the testimony. One wit- 
ness testified as I will read to you (I had the stenographer write it out in 
order that I might read it to you): 

“Q. In instances where any expenses for transportation occurred all 
you paid was reported by the bill of lading, was it not? 

“A. In the case of the Pacific Mail steamers we were engaged a specific 
amount per ton, delivered in New York. In the matter where bananas 
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came by any steamer of the Atlas Line we were charged so much for trans- 

portation from Aspinwall, and so much for transportation inland.” 
93 If they did not pay anything for putting aboard the ship, if the 

transportation company paid it and it didn’t cost them anything, then 
nothing should be added. Take the Pacific Mail steamers, or the steamship 
company, whatever the company was that brought those goods; if they 
took them from the station on the railroad at precisely the same price they 
would from Aspinwall, then the goods were free on hourd to them; that 
, it would cost them nothing, so the Government should not add any- 
thing. They are to be charged for inland transportation what it did cost 
them. If it cost them nothing they should be charged nothmg. 

Now, as to the Atlas Line, I understand they paid for railroad trans- 
portations. That was a charge, and unless Aspinwall was so the market 
of the country that the charge was in before, that should be added now, 
before they paid the railroad company. 


. 
Is 


And this is to be remarked, that there is no question of amount of 


transportation charges in any case where charges were proper. That is, 
they don’t find any fault because they were charged too high, but say they 
ought not to be charged at all. If anything was charged on any cargo 
the amount was right. But the question arises whether the charges were 
proper on these pirticular cargoes. Perhaps you can sort them out on 
the evidence and tell the Pacific Mail steamers’ from the Atlas, and 

tell whether they paid internal transportation charges on both; 
94 if so, if they did pay them, they ought to be charged, though per- 

haps not so much as was charged. I am not able to tell from the 
testimony before me, which the vessels were in the Atlas Line and which 
were in the Pacific Mail. 

Mr. TreMAIN. We will let both the schedules go to the jury. 

Mr. CLARKE. I have no objection to that. 

The Court. One thing further is a question for you to decide in this 
case. It appears in evidence that the invoice was made and sent here, 
duplicates of it, according to their present claim, as I have now explained 
to vou. 

When the entry was made—the entry, vou understand, means an entry 
by paper, in writing—when the entry was made they were required to 
put down on the entry what they were to pay duty on, and if there were 
charges that they understood they were to pay duty on they were to put 
them down, and the entry is what the collector has to work by to make 
up the duty on. 

When this paper was actually passed to the collector, the paper that he 
acted upon (you have all the papers before you), it had on the paper, the 
Witness says, the items which the collector reckoned just as he reckoned it. 
The Government says, inasmuch as he put those figures on there, those 
statements on there, that they are bound by them, that he can’t recover 

them back. He says he put them on there because he was com- 
95 pelled to. If that is so he ought not to be estopped from recover- 

ing, and here is a question for you on that subject, and you will 
decide it in this way. | 

If those statements and figures were put on there because he thought 
that was the best way, on the whole; if, exercising his own judgment 
freely, he thought that it was the best way to get along with this to put 
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it on there and let it go, he can’t take it back. It must stand so. If he 
did it independently of the collector’s department, on his own judgment, 
because he thought that it was the best way to do it, let it stand; then he 
can’t recover anything back. The verdict will have to be for the defend- 
ant anyway, if that is so, because it was his own act in putting it on there. 
The collector assessed the duty just as he made it, and he can’t complain. 

Butfone thing further about that: If he was required to do it, or given 
to understand by some officer in the collector’s department that it would 
be the worse for him, seriously, if he didn’t; as, for instance, if the ap- 
praiser told him if he didn’t put those on there the collector’s office would, 
that the appraiser would, and that he would be exposed to a penalty that 
would be assessed against him; if he was given to understand by the col- 
lector’s department, or some officer of it, that if he didn’t put these figures 
on there they should, and make it the worse for him because he didn’t, and 

he would thereby be exposed to a penalty of a larger duty which he 
96 would have to pay for not doing it, and he was in that way, for the 

suke of saving himself from the penalty which they would put upon 
him beyond what would otherwise be chargeable, induced to put them on, 
then he is not bound by it. That is, if they got him to put it on in that way, 
crowded him to put it on in that way, it was the same as if they them- 
selves put it on. If they told him if he did not they should, then they 
can’t say he did it independentty ; they procured it to be done. There- 
fore, for the purposes of the question now before us, it must stand the 
same as if he had left it off and they had put it on. 

So, in dee'ding the case which we have in hand, you can look at that 
question, if you choose to, and see if this was a voluntary thing which he 
decided in his own mind, that he had better put it on in that way, take 
this invoice and add what they claimed should be added and let it go. If 
he thought he had better do that wav than any other, and decided it in his 
own mind freely, then it has gone and he must stand by it. But if you 
find he did not do it freely, then you can look further, and see if there was 
anything put on there that ought not to be. If he was compelled to do 
it, it ought not to go on, and if he was, the plaintiffs are entitled to re- 
cover. And if vou decide he is bound by putting that on, that will end 

the case; you must give a verdict for the defendant. If not, you 
97 may look and see if he was compelled to pay more than he ought; 

if he was compelled to pay transportation charges more than he 
ought to; and, if so, find a verdict for the right amount. 

It they were comp ‘led to pay labor charges more than they ought to 
pay, find the verdict for the plaintiffs for the right amount of that. If 
they didn’t pay any more than they ought to, transportation or labor 
charges, then the verdict is for the defendant. 

These figures, as I understand them—and I desire counsel to notice the 
way I have them—are these: The whole amount which the plaintiffs paid 
more than they ought to pay, as they claim it, is $2,259.74—the plaintiffs 
whole claim, as L understand it, as it stand’ now. Of that sum $2,059.79 
is for inland transportation, and $199.95 for labor charges. That is, the 
plaintiffs claim that they paid for labor to take the banaras off the rail- 
road cars and put them into the ship a sum so much less than the collector 
assessed them for, that the duty on it would be $199.95, including the 
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interest. And the plaintiffs claim they paid duty on transportation charges 
more than they ought to $2,059.79. 

You may take the ease, and if you find the plaintiffs are not entitled to 
recover anything because they put that on their entry, return a ve ‘rdict for 

the defendant. If you find they have not ‘paid anything extra, 
98 return a verdict for the defendant. If you find they are not 

estopped by putting that on the entry, return a verdict for the 
plaintiffs for the right sum. 

With reference to each of said requests to charge, the court re Smal to 
charge except as it bad already charged; to which rulinz of the court In 
respect to each of said requests separately defendant’s counsel then and 
there duly excepted. i 

To that part of the cha ree where the court charged the jury that “if 
Aspinwall was the only market in the country, and the market price there 
would alwavs include the charges tor bringing bananas there, then the 
charges would be in onee, and should, not be put inagain. But if not, if 
there were other general markets in the country, so that it did not include 
those charges, then they must be added. That is a question for you to 
decide upon the evidence we have in the case.” 

The counsel for the defendant specifically excepted, upon the ground 
that there was no evidence warranting the jury to find as a fact that the 
prices mentioned on the invoices tne Juded the cost of trans portation. To 

that part of the charge where the court charged that “ when the 
9Y entry was made—the entry, you understand, means an entry by 

paper, in writing—when the entry was made they were required 
to put down on the entry what thev were to pay duty on, and if there were 
charges that they understood they were to pay duty on they were to put 
them down, and the entry is what the collector has to work by to make 
up the duty on. 

When this paper was actually passed to the collector, the paper that he 
acted upon (you have all the papers before vou), it had on te paper, the 
witness Says, the items which the collector rec Aoned just as he reckoned 
it. The Government says, inasmuch as he put those figures on there, 
those statements on there, that they are bound by them, that he can’t re- 
cover them back. He says he put them on there because he was com- 
pelled to, If that Is sO), he ought not to be estopped from recover ing i and 
here is a question for you on that subject, and you will decide it in this 
way: 

[f those statements and figures were put on there because he thought 
that was the best way, on the whole—if, exercising his own judgment 
freely, he thought that it was the best way to get slong with this, to put 
it on there and let it go—he can’t take it back. It must stand so. If he 
did it independently of the collector’s department, on his own judgment, 

beeiuse he thought that it was the best w: ay to do it, let it ste and ; 
100 then he can’t recover anything back, The verdict will have to be 

for the defendant, any way, if that is so, because it was his own act 
in putting it on there. The collector assessed the duty just as he made it 
and he can’t complain. 

But one thing further about that: If he was required to do it, or given 
to understand by some othcer in the collector’s departme nt that it would 
be the worse for him, serious ‘ly, if he didn’t; as, for instance, if the ap- 


? 


ROBERTSON, LATE COLLECTOR, &C., VS. FRANK BROTHERS co. 45 


praiser told him if he didn’t put those on there the collector’s office would, 
that the appraiser would, and that he would be exposed to a penalty that 
wold be assessed against him; if he was given to understand by the col- 
lector’s department, or some officer of it, that if he did’nt put these figures 
on there they should, and make it the worse for him because he didn’t, 
and he would thereby be exposed to a penalty of a larger duty which he 
would have to pay for not doing it, and he was in that way, for the sake 
of saving himself from the penalty which they would put upon him be- 
yond what would otherwise be chargeable, induced to put them on—then 
he is not bound by it. That is, if they got him to put it on ia that way, 
crowded him to put it on in that way, it was the same as if they them- 
selves put it ou. If they told him if he did not they should, then they 
can’t say he did it independently ; they procured it to be done. There- 
fore, for the purpose of the question now before us, it must stand the 
same as if he had left it off and they had put it on. 
101 So, in deciding the case which we have in hand, you can look 
at that question, if you choose, too, and see if this was a voluntary 
thing which he decided in his own mind, that he had better put it on in 
that way, take this invoice and add what they claimed should be added, 
and let it go. If he thought he had better do that way than any other 
and decided it in his own mind, freely, then it has gone and he must stand 
by it. But if you find he did not do it freely, then you can look further 
and see if there was anything put on there that ought to be. If he was 
compelled to do it it ought not to go on, and if he was the plaintiffs are 
entitled to recover. And if you decide he is bound by putting that on 
that will end the case; you must give a verdict for the defendant. If 
not, you may look and see if he was compelled to pay more than he ought, 
if he was compelled to pay transportation charges more than he ought to, 
and, if so, find a verdict for the right amount. 

The counsel for the defendant specifically excepted so far as the defini- 
tion of compulsion therein given was concerned. The exception was duly 
allowed. 

To that part of the charge where the court charged the jury “ that as 
to the Pacific Mail steamers, or the steamship company, whatever the com- 
pany was that brought those goods; if they took them from the station 

on the railroad as precisely the same price they would from Aspin- 
102 ~_—wall, then the goods were free on board to them ; that is, it would 

cost them nothing, so the Government should not add anything. 
They are to be charged for inland transportation what it did cost them. 
If it cost them nothing they should be charged nothing.” 

Counsel for the defendant duly excepted, and the exception was allowed. 

Counsel for the defendant thereupon requested the court to charge that 
with reference to the Pacific Mail steamers, if there was an expense in 
getting the bananas to Aspinwall, which was paid directly or indirectly 
by the plaintiffs, it is not material whether they paid in a lump that they 
did pay to the steamship company, rather than paying one part for trans- 
portation merely to the railroad company and the rest to the steamship 
company.; and upon the refusal of the court so to charge, counsel for the 
defendant then and there duly excepted. 

The case was then given to the jury, and shortly after a written inquiry 
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having been sent by them to the court, they were further charged as fol- 
lows: . 

“Tf Aspinwall is the only market, so that the price at Aspinwall would 
include internal charges, why, then, it should not be put in again. But if 
Aspinwall is not the only market, if the principal markets of the country 
include other places, so that Aspinwall is not the only market, then the 
fact that the price is fifty cents a bunch at Aspinwall, and also at the 

other markets, would not cut off the liability to pay the duties on 
103 the charge of transportation. That is, where there are several 

principal markets in the country, the wholesale price in that country 
is to be fixed by the appraiser here, and then if they are bought at a place in 
the interior and away from the ports charges are to be added—that is the 
law—charges are to be added to get it to the port where there are several 
market places, because there would not be both charges added to the 
interior market. 

“ But where there is only one market place, only one that can be called a 
market place, a principal market, and the price is fixed there so that the 
price includes the charges, then no charges ought to be added. If there 
isn’t but one principal market, no charges ought to be added to get the cargo 
to port ; but if there are other markets, then transportation must be added ;” 
and a juror having enquired, “ What was the principal market of the United 
States of Columbia at that time?” was told by the court that it was for 
them to determine. 

To that last portion of the direction counsel for the defendant duly ex- 
cepted, and the exception was duly allowed. 

And inasmuch as the matters aforesaid do not appear upon the record 
or otherwise than by this bill of exceptions, on the prayer of the said de- 

fendant, by his counsel, the said judge has, to this bill of exceptions, 
104 _ put his hand as of the 27th day of January, 1885, hefore the cause 
was given to the jury. 
Hoyt H. WHEELER. 

(Endorsed :) N.S. 8231. United Stat. cireuit court, southern district 
of New York. The Frank Brothers Company vs. W. H. Robertson, col- 
lector. Bill ofexceptions. U.S.cireuit. Filed Jun. 16,1885. Timothy 
Griffith, clerk. 


105 Supreme Court of the United States. 


WriILiiAM H. ROBERTSON, PLAINTIFF IN ERROR, 

a ee mph . 8231 

THe FRANK BroTuers COMPANY, DEFENDANT { ~ 
in error. 


Afterwards, to wit, on the second Monday of October, in the same term, 
before the justices of the said court, at the Capitol, in Washington, comes the 
said plaintiff in error, by William Dorsheimer, his attorney, and says that 
in the records and proceedings aforesaid there is manifest error in this, to 
wit, that by the record aforesaid it appears that the judgment aforesaid, 
in the form aforesaid given, was given for the said defendant in error against 

the said plaintiff in error, whereas by the law of the land the said 
106 judgment ought to have been given for the said plaintiff against the 
said defendant. 


Or 


And the said plaintiff prays that the judgment aforesaid, for the error 
aforesaid and other errors in the record and proceedings aforesaid, may 
be reversed, annulled, and altogether held for nothing, and that he, the 
said plaintiff, may be restored to all things which he has lost by occasion 
of said judgment, &c. 

W. DorsHEIMER, 
Attorney for Plaintiff in Error. 


(Endorsed :) U. S. Supreme Court, southern district of New York. 
William H. Robertson, plff. in error, vs. The Frank Brothers Co., dft. 
inerror, Assgmt. oferror. W. Dorsheimer, U.S. attorney, atty. 

107 _—‘for defendant. Due service of a copy of the within is hereby ad- 
mitted. New York, Oct. 3, 1885. W.B. Coughty, atty. for plain- 

tiff. U.S. cireuit court. Filed Oct. 3, 1885. Timothy Griffith, clerk. 


108 Unirep STATES OF AMERICA, 88: 


To The Frank Brothers Company, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the third Mon- 
day of October, 1885, pursuant to a writ ot error filed in the clerk’s office 
of the circuit court of the United States for the southern district of New 
York, wherein William H. Robertson, plaintiff in error, and you are de- 
fendant in error, to show cause, if any there be, why the judgment in the 
said writ of error mentioned should not be corrected, and speedy justice 
should not be done to the parties in that behalf. Dated October 3, 1885. 

[SEAL.] » App1son Browy, 

U.S. D. J. 


109 (Indorsed:) 8231. U.S. Supreme Court. William H. Robert- 
son, plaintiff in error, against The Frank Brothers Company, de- 
fendant in error. Citation. Wm. Dorsheimer, attorney for plaintiff in 
error. 
Due service of a copy of the within citation is hereby admitted this 3d 
of October, 1885. 
W. B. Coventry, 
Attorney for Defendant in Error. 


(Indorsement on cover:) No. 397. William H. Robertson, late col- 


lector of the port of New York, plaintiff in error, against The Frank 
Brothers Company. 8. New York C.C. U.S. Filed October 15, 1885. 
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Iu the Supreme Court of the United States 


OcToBER TERM, 1889. 


WILLIAM H. ROBERTSON, LATE COL- | , a 
lector of the port of New York, Z 
plaintiff in error, . No. 15. 

va. 
Tue FRANK BrorHers ce, 


IN BRROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORE. 


BRIEF FOR PLAINTIFF IN ERBOR. 


Iu the Supreme Court of the United States, 


OcroBer TERM, 1889. 


lector of the port of New York, 
plaintiff in error, 


WiILuiaAM H. RoBERTSON, LATE ork, | 
No 15. 


ve. 
THE FRANK BrRoriHers Pa 


IN ERROR TO THE CIRCUIT COURT OF THE UFMITED 
STATES FOR THE SOUTHERN DISTRICT oF NEW 
YORE. 


BRIEF FOR PLAINTIFF EN ERROR, 


STATEMENT OF CASE. 


This action was brought to recover an alleged excess 
of duties paid to the collector at the port of New York. 
These duties were paid upon a number of importations 
of bananas in 1881 and 1882. The contest is, therefore, 
under the law as it stood then. 
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The only duties in question are those imposed upon 
certain “transportation and labor charges,” (p. 7) which 
were added to the invoices. 

It appears that several times prior to the importations 
in question, the appraiser had added to the importers’ in- 
voices an amvunt for “shipping charges,” and a sum for 
“transportation charges,” and had imposed a penalty upon 
the importers for not stating these amounts themselves. 

When plaintiffs below made entry of the goods in 
question, there was nothing said upon this subject, but the 
plaintiffs themselves, and of their own volition, wrote 
these “additions” in their invoices in each instance, in 
this way, viz: “Shipping charges added as required by the 
appraiser,” ete., and “ Transportation charges added as re- 
quired by the appraiser,” ete. 

The appraiser, upon receipt of each paper entry, and 
after examination of the goods, indorsed thereon, “‘ Value 
correct, with importers’ addition.” The paper, with these 
additions in it, thus indorsed, went to the collector. The 
importer having figured up the duty, gave the money for 
the amount in each case to a broker (one Hait), who paid 
it to the collector. Hait made such payment without 
a word of comment, complaint, or explanation (p. 21, 
marginal page 53), and, so far as appears, no other or ad- 
ditional payment was ever made or required, nor was any 
protest filed till some time after the goods were taken away. 

The trial judge left it to the jury to say whether these 
challenged additions were voluntarily made by the plaint- 
iffs below, or under compulsion ; and also, whether these 
additions were proper. The jury found for the plaintiffs. 


’ 


3 
SPECIFICATIONS OF ERROR. 


The court erred in denying defendant’s motion that the 
jury be directed to find for the defendant, (1) on the whole 
case, and (2) on the trans» ortation charges, (p. 39, mar- 
ginal page 86), which was the principal amount in dispute 
(p. 43, marginal page 97). 


The court also erred in not charging defendant’s fourth 
request (p. 39; marginal page 87), which the court re- 
fused to charge, except as charged (p. 44; marginal 
page 98). 

Also in charging, as shown on pages 44 and 45 (mar- 
ginal pages 99 to 102). 

Also in its definition therein as to compulsion, ex- 
cepted to specifically on page 45 (marginal page 101). 

All the foregoing specifications of error bring up the 
legal proposition discussed hereinafter in Point I. 


The court also erred in permitting the importer (Frank) 
to testify that Aspinwall was the principal market of the 
country of exportation, against defendant’s objection that 
it was immaterial, and that it was for the appraiser to de- 
termine what the principal market was, which ruling was 
excepted to (p. 8). 

a Also in refusing to charge defendant’s requests Nos. 1, 
1 2, and 3, excepted to on page 44. 

Also in submitting to the jury the question as to 
whether Aspinwall was the only market, or, if there 
were other general markets in the country (pp. 40, 41), 
excepted to (p. 44; marginal page 98). 
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Also in charging the jury that it was for them to de- 
termine what was the principal market of the United 
States of Colombia at that time (p. 46). 


These specifications of error bring up the legal propo- 
sition discussed in Point EI. 


Point IIT is raised by the general request in the first 
specification of error above given. 


BRIEF OF ARGUMENT. 
I. 


. 


The importers made these “‘ additions,” not under com- 
pulsion or duress of property, but voluntarily, for the pur- 
pose of bringing this suit, and hence were not entitled to 


recover. ° 


A. The evidence shows this, without contradiction, 
when it is earefully analyzed. 

All the material evidence bearing on this question will 
be found between pages 16 and 22 (marginal pages 44 
and 56). 

There are loose phrases appearing in other places, to 
the effect that the appraiser made the addition, as at page 
10 (marginal page 31), and also to the effect that the 
additions were required by the appraiser, as at pages 10, 
11, 16, 32; but plaintiff Frank is the only witness who 
uses the expressions, and on his cross-examination it ap- 
pears that such phrases do not refer to these but to prior 
shipments. (See hereafter.) 


D 

By reference to page 16 (marginal page 44)-it will be 
seen that one Hait, as attorney for plaintiffs, made the en- 
tries and paid the duties (p. 12; marginal page 36), and 
that “such entry when presented to the collector contained ” 
the items in dispute, namely, “Shipping charges added 
as required by the appraiser,” and “ Transportation charges 
added as required by the appraiser ” (p. 17 ; marginal page 
45). Upon each the appraiser indorsed his return in the fol- 
lowing words: “ Value correct, with importers’ addition ” 
(p. 17; marginal page 46). It was admitted in the case 
that each entry and invoice “ when presented to the col- 
lector” contained similar additions “and that the ap- - 
praiser’s return upon every invoice” was indorsed on the 
same, and in the same words. 

By reference to page 18 (marginal page 47) it appears 
that the plaintiff, Frank, himself “ caused these additions” 
to be put on. 

On Frank’s cross-examination, commencing on page 19 
(marginal page 50), it appears that all he meant by his 
evidence about being required by the appraiser to make 
these additions was, that he had been required on prior 
importations to make such additions. His testimony 
upon this question is as follows (p. 19, marginal page 
50) : | 


Q. You say that he required you to make these 
additions to your entries ? 

A. He did; if I did not make them he would 
add an additional penalty. 

Q. When did he require you to do that in that 
ray ? 
A. That was a considerable time prior to this. 
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Q. Prior to these importations? 

A. Yes, sir. 

Q. How long should you say ? 

A. I should judge about three or four mouths. 

. Three or four months before the first of these 
importations ? : 

A. Yes, sir. 

Q. Did he tell you if you did not make these ad- 
ditions that he would add them for you, and it would 
carry a penalty ? 

A. Yes, sir: he did so repeatedly, 

Q. And on those importations in which you have 
not made the additions he made them and the pen- 
alty was added ? 


A. Yes, sir. 
And on pages 20 and 21 he further testifies: 


Q. That is what you mean by saying that you were 
required to make the additions on these invoices and 
entries required by the statement that the appraiser 
considered that those items ought to be paid, and if 
you did not add them he would add them, and that 
would carry a penalty? 

A. Not alone that; but I knew from my own ex- 
perience. The entries made prior to this, the addi- 
tions and penalties were so heavy I felt required to 
do so. 

@. The statement, and the fact that in cases of 
early importations the additions were made and pen- 
alties added is what you mean by saying that you 
were required, in respect to these importations, to 
make these additions in your entries? 

A. I knew from the appraisers by conversation 
that wn/ess I made the addition he would make them 
for me, and add, in addition, a penalty. 


Q. That is, from what had taken place in other 
eases £ 

A. Yes, sir. 

Q. But you did not know it in regard to this par- 
ticular importation? He did not make reference to 
any one of these particular importations? At the 
time he made this remark you did not see him, did 
you ? 

A. I saw him right along that time. I can not 
point out any on the entry. I was constantly having 
this information, and I desired to make it conform 
with his ideas on the subject. (Pp. 20 and 21; 
marginal pages 52 and 53.) 

From this testimony it appears that the plaintiff Frank 
made these additions himself (just as the appraiser’s in- 
dorsement said he did, p. 17, marginal page 46) because 
he “felt required to do so” (p. 21); and because they had 
a number of previous entries which had been expensive, 
and he thought he would test his original mode of entry, 
(p. 18); and because he believed that if he did not do it 
the appraiser would, and add a penalty (p. 21); and (as he 
says at the top of page 54) “he considered it safer and 
better to come up to the conditions of the appraiser,” and 
at page 22 (marginal page 54) again, “I considered it was 
safer and better to come up to the conditions of the ap- 
praiser, and protest and appeal.” 

It is submitted that, under this evidence, there was 
nothing for the jury on the question of compulsion. It is 
undisputed that he made these additions himself volun- 
tarily, for the purpose of getting himself in position to 
bring this action and test the question. 

It is evident that he, of his own volition, put in these 


s 


additions by virtue of the privilege given him in section | 
2900, Revised Statutes, and with it directly before his eyes. 

It is believed that the trial judge failed to properly 
distinguish between testimony as to what occurred at the 
time of prior importations and as to what occurred at 
the time of the entries in question. 

There is no evidence that anything whatever was done 
by the appraiser, collector, or other officer at the time of 
these importations to compel, or even to induce, the 
plaintiffs to make these additions, and the question should 
not have been left to the jury. 


B. Under this evidence, the case of Haas vs. Arthur, 
14 Blatch., 346, if accepted by this court, will be found 
conclusive. 

In that case the plaintiffs made the additions to the in- 
voice, “ accompanying the act by a protest,” and to “ pre- 
‘vent the seizure of the merchandise.” Upon entering 
similar merchandise before, the appraiser had made the 
addition, and the goods had been seized for forfeiture, and 
“to avoid such a result in the present entry,” plaintiffs 
made their own additions under protest, and sued the col- 
lector to recover the excess of duty caused by such addi- 
tion. 

Wallace, J., held that plaintiffs had only two courses 
to pursue—one, to let the appraiser fix the value, and, if 
too high, appeal ; and the other, to fix it themselves, They 
did the latter. The learned judge remarks: “ The plaint- 
iffs cou/d not qualify the effect of their act in adding to 
the value in the invoice by assigning the reasons which 
induced them to do so.” 


> 


9 


C, Under this evidence there was nothing which the 
law will recognize as coercion or duress of person or prop- 
erty. 

It does not appear that there would be, or even ever 
had been, a detention of goods (pp. 21 and 22; marginal 
pages 54 and 55), or that the importers feared seizure, for 
there could be no forfeiture of goods (18 Stats., 189, section 
114, in force in 1881 and 1882). All, apparently, that 
could happen was “delay in liquidating” and the possi- 
ble imposition of a penalty. The mere delay in liqui- 
dating would not constitute duress or coercion so long as 
plaintiffs got their goods, which they uniformly did (p. 22; 
marginal page 55). 

The only question in this case, therefore, is whether the 
anticipated danger of the wrongful imposition of a penalty 
is sufficient to constitute a legal duress or coercion. 

The general rule upon the question whether a payment 
is voluntary or otherwise is stated by the Court of Ap- 
peals of Maryland, in Mayor ete., of Baltimore v. Leffer- 
man, 4 Gill (Md.) 425, as follows: 


A payment is not to be regarded as compulsory 
unless made to emancipate the person or property 
from an actual, existing duress, imposed upon it by 
the party to whom the money is paid. 


This rule is accepted in Radich v. Hutchins, 95 U.'S., 
210, 213. 

Is there anything to show that the officers of the Gov- 
ernment subjected the plaintiffs below to any coercion or 
duress within the above rule? If not, it should not have 
been left to the jury. 


III. 


The evidence shows affirmatively that the plaintiffs be- 
low did not make payment “ in order to obtain possession 
of their merchandise.” 

Under the statute which gives the right to sue the col- 
lector (R. S., sec. 3011) it has been held that the pay- 
ment must not only have been accompanied by a pro- 
test, but also it must have been “ made to obtain posses- 
sion of the merchandise.” (Porter vy. Beard, 124 U.S., 
429: United States v. Schlesinger, 120 U.S., 109.) 

The evidence shows, and it is undisputed, that the im- 
porters did not make payment in order to obtain posses- 
sion of the goods. They received the goods whether they 
made the additions or not, only there was delay in liqui- 
dating. Three questions and answers show just this, and 
there is nothing to contradict it, so far as we have been 
able to discover. 

Q. You say that you get your permit just the 
same whether these additions were made on the in- 
voices or not; that is, that had been your custom ? 

A. Yes. 

(Page 21, marginal page 54.) 

Q. You had your goods before the liquidation ? 

A. Yes, sir. 

Q. Merely a question of finding out what was due 
on them after that ? 

A. Yes, sir: that is all. 

(Page 22, marginal page 55.) 

It appears that there were nine entries, on nine differ- 
ent days—the first, October 8, 1881 ; the last, November 


lo 


3, 1881 (p. 4, marginal page 13). Payment was made 
on each on the day of its entry, and no other or different 
payment appears to have been made ; and it is admitted 
(p. 17, marginal } age 46) that the collector “ liquidated 
the duties” upon these figures, and one protest was filed 
for all, January 6, 1882. (See dates of entry,dates of pay- 
ing, and dates of protest,in bill of particulars, pp. 4 to 18, 
marginal page 48.) The subsequent entries, etc., com- 
plained of, appear in the same way. And thereafter the 
merchandise was uniformly delivered to, and taken away 


, 


by, the importers. 

Hence, we insist that it appears affirmatively that the 
importer did not make payment in order to obtain pos- 
session of his goods. 


av. 


It is respectfully submitted, that the plaintiffs below 
are estopped by their own acts from recovering in this 
case, 

They write the “additions ” themselves in these nine 
entries and invoices (and in several subsequent ones), 
present them one after another to the collector, permit 
the appraisers after examination to indorse on each his 
statement that the “ additions ” are the “ importers’, ” see 
the duty figured up upon such additions, and, without 
objection, complaint, or comment, pay such duty, obtain 
their goods, and take them away. 

Why are they not estopped from now complaining ? 
The fact that they file the statutory protest some days 


14 


after the payinent of duty upon the last entry, and atier 


they have obtained their goods, and after (being perisha- 
ble fruit) the \ have doubtless sold and disposed of them, 
can in no way change the application of the familiar rule 
of estop 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


NQO. 1d. 


WILLIAM H, ROBERTSON, late Collector of the 
Port of New York, 


Plaintiff in Error, 


THE FRANK BROTHERS COMPANY, 


Defendant in Error. 


BRIEF AND ARGUMENT FOR DEFENDANT IN ERROR, 


TREMAIN & TYLER, 
146 Broadway, N. Y. 
W. B. COUGHTRY, 
33 Pine Street, N. Y. 
For Defendant in Error. 
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Supreme Court of the United States. 


OCTOBER TERM, 1889, NO. 15. 


WILLIAM H., ROBERTSON, 
Late Collector of the Port of New York, 
Plaintiff in Error, 


AGAINST 


THE FRANK BROTHERS COMPANY, 


Defendant in Error. 


BRIEF AND ARGUMENT FOR DE- 
FENDANT IN ERROR. 


Statement. 


The plaintiffs below recovered (Rec., fol. 21) a verdict 
of $2,259.74, part of the total claim of $2,584.97 (see 
Rec., fol. 44), for alleged illegal duties paid under protest 
to the Collector of the Port of New York, who is the 
plaintiff in error here. The importations were bananas, 
which were subject to an a/ valorem duty. The contro- 
versy did not concern the rate, but the amountupon which 
the duty was to be calculated. The Government had 
included in the total amount upon which duty had been 
assessed certain alleged éxcessive amounts as charges. 
which, as the jury found, were either fictitious or else 
had already been included in the amount upon which 


the duty was paid. The importations were from As- 
pinwall, United States of Colombia, by various vessels 
during the years 188] and 1882 (Record, fol. 12). 
The charges in question were transportation and labor 
charges incident to the shipment of the goods (ban- 
anas) aboard the vessels in which they were exported 
from Aspinwall. Plaintiff contended that he should 
pay duty only upon such actual charges, and that duty 
upon them should be paid but once. As to the inland 
transportation charges, the plaintiff contended that 
there were none, and that the merchandise was not 
subject to any inland transportation charges, because 
the actual market value of the imported merchandise 
in the principal markets in the country from which it 
was imported always included such inland charges, and 
that there was only one principal market of the coun- 
try of exportation at which there was any market 
value, and that that was Aspinwall ; so that all inland 
transportation charges of bringing the bananas to As- 
pinwall would always be included in the market value 
at Aspinwall. The plaintiffs established the fact, and 
the jury have found that Aspinwall was the principal 
and indeed the only banana market of the country of 
exportation ; and that all inland transportation charges 
were included in the market value of bananas at that 
place. 

These contentions were opposed by the Government 
on substantially two grounds—prst, that the findings of 
the appraisers as to what were proper and dutiable 
charges could not be inquired into judicially ; and, sec- 
ond, that if the appraiser had concluded that Aspinwall 
was not the principal market of the United States of 
Colombia, his opinion was also final and conclusive. 

In addition to these propositions of law, the Govern- 
ment further sought to establish by testimony that the 
charges upon which duty was calculated were not ficti- 
tious, and were proper and reasonable, and that Aspin- 
wall was not the principal market of the United States 
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of Columbia for bananas ; but in both of these conten- 
tions of fact the Government failed, and the jury found 
for plaintiff. 

THE PROOFs in brief tended to show that the plaintiff 
corporation “ was engaged in the importation of ban- 
anas from the Port of Aspinwall, in the United States 
of Colombia, to New York; and that these bananas 
were shipped at various times in 1881 and 1882 by the 
steamers of the Pacific Mail Steamship Company and 
the Atlas Line, and “that certain shipping charges 
for handling the bananas before they were finally 
stored in the hold of the vessels were paid 
for by the plaintiff upon each of the several cargoes” 
(Ree., fol. 26). The ships by which goods were imported 
“ frequently left the port of shipment after the con- 
sular office in that port had been closed for the day ; 
and, in order to send invoices which would be certified 
by the Consul with the goods, it was necessary to 
estimate the charges that had been incurred before the 

report of the actual expenses was received.’ These 
estimates approximated so closely to the actual ex- 
penses, that “in all cases the estimated charge stated 
on the invoices sent with the goods of four cents per 
bunch for the large, and two cents for the small, 
bunches exceeded the actual expenses.” The bananas 
came in part from the surroundings of Aspinwall and in 
part from different stations lying along the line of the 
Panama railroad, and in making up their said estimated 
charges nothing was ever added to cover the cost of 
bringing the fruit to Aspinwall (Ree., fol. 27). Such 
charges, as the jury have found, were included in the 
price. After the steamers had sailed the laborers were 
paid, and the amounts so expended constituted the 
actual charges. The account of these actual payments 
did not accompany the goods, but arrived in New York 
by subsequent steamers. The shipments of fruit as 
they arrived in New York were severally accompanied 
by an estimated invoice, certified by the Consul, upon 


which entry was made at the New York Custom 
House. 

The estimated charges stated in these consular in- 
voices were upon the basis of four cents per bunch for 
the large, and two cents per bunch for the small 
bunches, and were not satisfactory to the New York 
officers. “ The appraiser added to that enough to 
make up five cents per bunch all around, and further- 
more he added the inland transportation charges” (Rece., 
fol. 31). “The invoice represented a certain number 
of large bundles and small bundles and charges were 
based upon that amount with the amount as corrected 
by the number of bundles large or small that was 
landed.” The duty was paid accordingly, and charges 
being “ figured five cents a bunch and also the freight 
charges ; the inland freight charges were figured the 
same way 2 by the appraiser (Ree., fol. oz). This prin- 
ciple of calculation was illustrated at considerable cde- 
tril iD the proofs, which need not be analyzed here, is 
these proofs satisfied the jury. They were also sum- 
marized by the Court in its charge at the foot of page 
45 of the record. ‘The plaintiffs claimed that they had 
paid more than they ought to pay by $2,584.97 (see 
Rec., fol. 44), of which sum 82,059.79 is for inland trans- 
portation, and S199.95 for labor charges. “ That is, 
the plaintiffs claimed that they paid for labor to take 
the bananas off the railroad cars and put them into the 
ship asumso much less than the Collector assessed 
them for, that the duty on it would be $199.95, inelud- 
ing the interest ; and the plaintiffs claimed they paid 
duty on transportation charges more than they ought 
to $2,059.79” (Ree., fol. 97 and fol. 44). The appraiser 
told the plaintiffs that they were required to pay duty 
on inland charges, and imposed penalties in a number 
of cases for not doing SO, and compelled plaintiff ” by 
sheer force to submit, because the amounts were run- 
ning up to very large figures,” so that plaintiff put 
these charges on, as required by the appraiser, under 


protest. The Government said, “Our estimated 
charges were entirely too low,” and that “ five cents 
per bunch was low enough.” Plaintiff figured at that 
amount, and proposed to test the case, but the Govern- 
ment put upon plaintiff “ penalties and additions,” so 
that finally plaimtiff gave in and paid under protest 
(Ree., fol. 35): while at the same time plaintiff 
was obliged to make his invoices and entries in 
this way in order to get permits to land the goods, 
and to have the InVOLe: “ passed or else be subjected 
to penalty and great delay. Delay was fatal as the 
fruit was perishable. There was no practical way by 
which the plaintiff could resist or test the mght 
or authority to put those additions on and at the same 
time conduct business (Rec., fols. 54 and 55). The 
plaintiffs were told that 
additions” that the revenue officers would add them, 


f they “ did not make these 
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and this would carry a penalty. This threat was re- 
peatedly made, and on those importations mm which the 
plaintiffs had not made the additions the penalty was 
added, together with additions for these charges (Rec., 
fols. 50, 51). 

The principal market of the country of exportation 
was proven by plaintiff to be “ Aspinwall, which in this 
case was the port of shipment " (Ree., p. 5). These 
bananas were purchased from different country people 
along the line of the Panama Railroad and across the 
bay, and at distant ports, who sent them to Aspinwall, 
Some being brought there by Cars, others by be ats, and 
others by horseback : and the invoices then made up 
at Aspinwall stated the price plaintiff there paid (Rec., 
fols. 73, 74 anc 79). There is no expense of transpor- 
tation ; planters themself bring them to the wharf, and 
the shipment charges are added. All transactions 
were in Aspinwall, and the bill of lading ran from 
Aspinwall. They were bought at the same price, 
“ whether they were delivered by the railroad or not,” 
they were paid for at Aspinwall ; all the deliveries were 
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at Aspinwall, and the pi ice was fired according to A spin- 
wall prices (Rec., fol. 76). The price in Aspinwall is 
the uniform price, although the price varies at different , 
seasons. From Aspinwall there were two lines of 
steamers. Plaintiff paid for the bananas just the same 
at one place Aas at another. “The aggregate amount. 
was alike; it was the Aspinwall price ” (Ree., fol. 84). 

The principal place in that section of the country is 
Aspinwall, which is the only port of exportation of any 
kind, and the only town on that side of the Isthmus. 
There are no other places of any importance having 
any banks, exchanges or general mercantile offices. 
Aspinwall is the place of the country where ‘‘ merchants 
settle their accounts and conduct their transactions ;” 
and, indeed, the only place where merchants consum- 
mate their businsss and make their payments. It is 
the only place of commercial importance (Record, 
fols. 62 and 63). Moreover, the plaintiffs were the 
only wholesale dealers in bananas at Aspinwall. 

The slender testimony which the Government offered 
against proofs of this tendency touching the principal 
market of the country was from witnesses who had not 
personal experience (Rec., fols. 58 and 65), and whose 
commercial transactions did not afford them any 
information to controvert the state of facts in these 
respects established by the plaintiffs (fols. 68 and 69). 
The Government further claimed that no particular 
place was taken as the principal market and “ that 
Aspinwall was not considered by the appraiser in 
making the appraisement to be the principal market of 
tue country, but only as a port of shipment” (Record, 
p. 23). The Government, therefore, excepted to the 
charge of the Court that under the circumstances the 
what was the principal market of the 
United States of Colombia” at the time of the exporta- 
tion in question (Record, fol. 103). 


‘é 


jury might find 


There were some minor disputes in the testimony as 
to whether some of the charges for inland transporta- 


tion were in some instances paid by plaintiff or were 


included in the Aspinwall price; but these differences 


were slight, and could only affect the amount of the 


plaimtifi's recovery in respect to them. 


This amount 


being in dispute has been settled by the jury, and need 


not be dissected 


upon this 


writ of error. Moreover. 


the issue in respect to the figures for a verdict was 


properly presented to the jury by the charge of the 


Court, and there appears no exception on this topie. 


The learn 7 Justice below aptly explained to the jury 


what upon the evidence it Wills their duty to ascertaln. 


It was explained that if vs th re Wis only one market of 


the country at which there 
that WiLS Aspinwall,” ana that 


there would always include the 


bananas there. then the / 


should not i, pul mn fi] 


other cveneral markets in the country, 


7 


Wet) (Jt s 


fiji. 


puld hie 


lf. however. there were 


was a market value. and 
if ni the market price 


charges for bringing 


‘mi once and 


sO) that the Mar- 


ket price at Aspinwall did not ne lucte those charges, 


then they must 


he adie 


fact Lo be decided * OD 


Case 


relate to the defendant's 


ag 


the 


That was a question of 


ey vlence 


The Exceptions 


obi 


Vand to 


body ot thr foregoing testim | 


the Court to rul 


In such 


established of “any value 


i V 


i\ 


we had in the 


‘tions Lo recelving the 
the refusal of 


as to render the facts 


towards a recoverv. At the 


close of the plaintiff's case an 


had adduced any testimony, the 


no cause of action had been shown. 


should be directed for the di: 
motion at this point, however. the Government did not 


. 
, 


i : 


| PMeerore 


nciant. 


* 


In 


LLit 


cf fendant 


claim was made that 
and that the verdict 


making the 


pretend that all the testimony in the cause had been 


taken ; and as the testimony in fact was not closed, the 


Court was not bound to direct 


ant having thereafter introduced evidence, this excep- 


a verdict. 


The defend- 
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tion may be passed by (Rec., fol. 56). When all the 
evidence had been closed, this motion for a direction for 
the defendant upon the whole case was renewed and 
denied by the Court, and an exception taken (Rec., 
page 39). The propositions of law which the defend- 
ant relied upon to defeat the plaintiff's recovery were 
then submitted as stated at page 39, and thereupon the 
Court charged the jury. 

THE CHARGE is given in full in the record from page 
40 to 46; and in substance leaves to the jury to deter- 
mine what place was the principal market of exporta- 
tion, and whether the cost of transportation to that 
place was or was not included in the value of the 
bananas at that place; and whether there was any ex- 
pense of transportation in addition to the wholesale 
price or actual market value in the principal market of 
the country of exportation; and whether there were 
any other expenses for labor incident to the transporta- 
tion and shipment of the bananas from Aspinwall ad- 
ditional to those stated by plaintiffs; and whether 
plaintiffs’ additions for labor charges and _ trans- 
portation charges, as made by them in order to 
get their permit to land and to obtain posses- 
sion of their goods, were made freely or under duress 
and compulsion; and whether the consequent pay- 
ments made by plaintiff were therefore paid voluntarily 
or under coercion and protest. 

The fairness with which these issues were presented 
will be obvious on a perusal of the whole charge. As 
a result of such perusal it will further be observed that 
if the case was to be submitted at all by the Court to 
the jury, it was submitted in a manner most favorable 
to the Government. Indeed, the requests of the Gov- 
ernment to charge seem to be embodied in the instruc- 
tions actually given, in so far as it was possible to em- 
body those requests and at the same time submit any 
issue to the jury. 

The substance of the four requests state the chief 
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reasons why the Government claimed that nothing 
should be passed upon by the jury. If the requests go 
farther than this, they are covered by the charge. The 
exceptions to the charge proceed upon the same theory 
that the substantial issues ought not at all to have been 
left to the jury. 


The Issues. 


There seems to be no dispute between the parties 
that duty is to be paid at the rate of ten per cent. upon 
the wholesale price in the principal market of the 
United States of Colombia, together with ten per cent. 
upon such charges, in addition to such market value 
as were actually incurred by plaintiffs in placing the 
bananas in question on board the exporting vessels. 
Such duties the plaintiffs were willing to pay and did 
pay. The plaintiffs’ claim was that duties were ex- 
acted at least to the amount of the verdict in excess of 
such a basis. The Government claims the right to fix 
this excess conclusively against plaintiff by appraising 
these transportation and labor charge S as constituting a 
part of the wholesale price or actual market value in 
the principal market of the country of exportation ; 
and for that purpose to shift at will the place of and 
price at that principal market. This contention of the 
Government was not sustained by the Court below; 
and no administrative purpose can be assigned for the 
prosecution of this writ of error, unless that prosecu- 
tion signifies an attempt on the part of the Government 
to procure from this Court an adjudication denying the 
importer's right to review an appraisement conducted 
on an alleged illegal basis, or an appraisement of factors 
which are not by statute made the subject of appraise- 
ment. 

The plaintiff claims that it is no part of the duty of 
appraising officers to appraise inland transportation 
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charges, labor or shipment charges, lighterage charges, 
or other incidental expehses actually incurred in the 
shipment of ceoods. Such items are to be assessecl, if 
at all, in accordance with the actual facts in respect to 
them in any particular case; and duty upon such 
dutiable items is to be paid but once, and then only 
upon such actual expenditures, and no more; and that 
the Court should ascertain by evidence, like that 
alduced in this case, what such items actually amount 
to, and whether duty had been paid upon such items 
more than once. In this Inquiry the Court is not 
precluded by thie appraiser s actions. 

This is the issue fairly stated, as presented upon 
this writ of error. 

If the Government, however, is right, this importer 
would be without reli dy for the payment of part of 
his duties Zevice instead of once: and the menace of the 
customs officer that he would appraise and levy in ac- 
cordance with his own notions, would become a sub- 
stitute for the acts of Congress specifying the subject 
wiatters for appraisements, and what shall be added 
thereto, and the rules by which duties shall be assessed 
and values fo. that purpose ascertained. 


POINTS. 
i. 


The amounts upon which the rate of an ad valorem 
duty are to be asssessed are measured by statutory 
limats. 

The rate is valueless as measuring the quantum of 
payment if the va/ue to be rated be unsusceptible of 
exact definition. It would be futile for Congress to 
deliberate about rates if ratable values might depend 


1] 


on official eaprice. Hence divers statutory provisions 
carefully prescribe the factors constituting the total 
amount upon which an «ad valorem rate is to be im- 
posed ; and any alleged violation of these statutes is, 


of course. judicially ascertainable. 


1. For the purposes of this case the two leading 
factors constituting such amounts are, (1) “ The actual 
market value or wholesale price” of the imported mer- 
chandise “at the period of its exportation ” and “in 
the principal markets of the country” of exportation. 
This is to be appraised. (2) The addition to such ap- 
praised value of certain expenses of transportation or 
shipment, and commissions, and packing and coverings, 
and “all other actual or usual charges for putting up” 
and shipping. ‘These additions depend upon the facts 
in each case, concerning which, however much the ap- 
praiser's opinion may aid the Collector, the latte: only 
is the primary judge or assessor. 

These two distinctive factors areas severable in admin- 
istration and commercial usage as they are and always 
have been by statute. Successive Congresses have leg- 
islated respecting them, always treating each factor 
with separate distinction. The latest law (Tariff of 
1883) modifies the first factor in certain described 
cases (7. e., where cost of production is to be ascer- 
tained), and abolishes the second factor by repealing 
Sec. 2907, U. S. BR. S. 

Together these two factors prescribed the dutiable 
value upon which the ad valorem was to be rated. 

At the time of the importations in controversy, 
among other sections of the U. S. Revised Statutes, 
were in force : 

‘Seo. 2906. When an ad valorem rate of duty is imposed on any 
imported merchandise, or when the duty imposed shall be regulated 
by, or directed to be estimated or based upon the value of the 
square yard, cr of any specified quantity or parcel of such mer- 
chandise, the collector within whose district the same shall be im- 
ported or entered shall cause the actunl market value, or whole- 


sale price thereof, at the period of the exportation to the United 
States, in the principal markets of the country from which the same 
has been imported, to be appraised, and such appraised value shall 
be considered the value upon which duty shall be assessed.” 

Src. 2907. In determining the dutiable value of merchandise, 
there shall be added to the cost or to the actual wholesale price or 
reneral market value at the time and place of exportation in the 
principal markets of the country from whence the same has been 
imported into the United States, the cost of transportation, ship- 
ment and trans shipment, with all the expenses included, from the 
place of growth, production or manufacture, whether by land or 
water, to the vessel in which shipment is made to the United States ; 
the value of the sack, box or covering of any kind in which such 
merchandise is contained; commission at the usual rates, but in no 
case less than two and one-half per cent.; and brokerage, export 
duty, and all other actual or usual charges for putting up, preparing 
and packing for transportation or shipment. All charges of a gen- 
eral character incurred in the purchase of a general invoice shall be 
distributed pro rata among all parts of such invoice; and every 
part thereof charged with duties, based on value, shall be advanced 
according to its proportion, and all wines or other articles paying 
specific duty by grades shall be graded and pay duty according to 
the actual value so determined. 


Concerning the first factor of dutiable value, described 
in Sec. 2906, and which alone is made the subject of 
appraisement, Congress has extensively legislated, but 
to no purpose if its enactments are not to be observed 
and enforced through the aid of the judiciary. 


Thus it is made the duty of appraisers ‘‘ by all reasonable ways 
and means ” to appraise ‘the true. and actual market value and 
wholesale price in the principle markets of the country from whence 
exported,” ete. (U.S. R.S., Sees. 2902, 2952). But in so doing 
certain laws must be observed. Thus, the ad valorem duty shall be 
levied upon the above-described market value on the day of actual 
shipment, as shown by a certified bill of lading* when presented 
Sec. 2904); and upon merchandise imported from a country in 
which it has not been manufactured upon the price of similar arti- 
cles in the country of manufacture at the period of exportation to 
the United States (Sec. 2905); and when duty is imposed according 


* This bill of lading is not permitted to be seen by the appraisers, 
but is attached to the entry, and importer’s oath, which in practice 
is withheld from the appraisers’ inspection ! 


to the value of a specified quantity or parcel, the appraisement 
must be at the wholesale price in the principle markets of the coun- 
try from which the same has been imported (Sec. 2906) ; and in de- 
termining such values the cost of transportation, packing and cer- 
tain charges were formerly added (Sec. 2007), while now they are 
no longer added, but should not be included (Tariff Act, 1883); and 
- when there is expressed an average price in an invoice the duty 
shall be assessed upon the whole invoice according to its highest 
item (Sec. 2910): and the best article in wool cases fixes the value 
(Sec. 2911); and the wool of best quality carries up the duty of its 
fellow-wool (Sec. 2912); and no discrimination as to trade-marks 
shall be made between kid gloves (Sec. 2913). Standards of weights 
for bushels of various grains are established, by which appraisers 
must be governed (Sec. 2919), and the right given to summon own- 
ers and others and their books and papers to testify touching duti- 
able value (Sec. 2022); under penalties and ‘* conclusive” appraise- 
ments for refusal (Secs. 2028, 2024). 

The damage also to imported goods is to be appraised according 


to pre scribed methods (Sec. 2027). 


Should any of these provisions, applicable in any 
given case, not be pursued, by so much is the procedure 
illegal. 

As Congress did not intend that any of these pro- 
visions should become nugatory at the wish of any of- 
ficial, so it did not intend that by appraisement, or its 
omission, the “charges” described in ‘Section 2907 
should be enlarged, doubled or avoided; but that the 
law stated should apply to the Facts of each importa- 
tion. 

If this were not so the repeal, in 1883, of Section 
2907, was futile legislation; for the imposition of the 
repealed charges would be inscrutible if exclusively de- 
termined by appraisement. Indeed, notwithstanding the 
decisions of this Court to the contrary, this conclusive- 
ness is boldly claimed by the Government, as well in the 
case at bar as in current administration, as will be seen 
from the papers cited in the Appendix to this brief. 
The defendant in error assumes, however, that the 
Courts will give effect to legislation in any case prop- 
erly before them. 
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The true i, qal duty then depends Oj the facts, which 
are provable ; and upon the judicial application of the 


statutes to the facts. 


2. Of course the most expert arithmetician would be 


unable to differentiate a total sum into its component 


factors of (a) “ wholesale price, and (5) “charges added ” 


thereto, unless given one of such component factors or 


SOMmMe method by which one of such factors might be 


ascertained. 


If there be added to the wholesale foreign price 


(the first described factor) all the actual charges 


mentioned in the second described factor (Sec. 2907 ) 


there is no justification in again 7e-adding the latter, 


no matter what officer may assume to do so, or to set 


up his opinion against the actual facts of the case. 


[It seems too simple to argue the proposition that in 


order to ascertain the - charges 2 upon which duty was 


paid the price of the merchandise must first be cle- 


ducted from the total amount upon which duty was 


paid. ‘This is the first essential step; and without it 


any fixity or limitable controversy in respect to 
_ charges ” would be my) ssible. Reduced - alere- 
braically the case may be thus simplified : If a + 6 = 2, 


or the amount upon which duty is to be rated, then 


a xr h orb = 2a—a. 


Hither result postulates this case. In any event a 


must be arrived at according to law, and 6 must be 


arrived at according to law. Nothing included within 


a can be included again within 4 ; and nothing included 


within 4 can again be ineluded within a. 


[t 


needs no mathematical demonstration, therefore, 


to exhibit the necessity of ascertaining 
this case what was the foreign price of 


in 
the 


merchandise exclusive of any charges which the law 


then required the Collector to add to that price. 


The trial below concerned these additions only, and 


the starting point of foreign price was absolutely essen- 
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tial to any inquiry. Fortunately this price was not in 
this Case a complex question. lts totality seemed to 
be agreed upon by all the witnesses upon agreed condi- 
tions, chief among which was that of location of princi- 
pal market and ship-loading facilities. The labor and 
expenses of ship-loading it was agreed formed no feat- 
ure of the market price; and hence must be separately 
ascertained ; but if the location of the market was at a 
distant point the expenses to the place of shipment 
would obviously not be comprehended within that market 
price. To this extent at least that market price and 
place was an essential fact upon which the rights of the 
parties and the operations of the statutes might depend. 
To state the proposition, therefore, that SOC official 
certificate of vague and irresponsible character or some 
appraiser’s unwritten opinion shall preclude the judici- 
ary from dissecting the facts, would seem to furnish its 
OWh answer, 

The common sense of the matter would seem to be 
aptly expressed by the learned Judge below when he 
told the jury that if Aspinwall iwUdSs th only market af 
{lé country and the market price thee re would always in- 
clude the charges for bringing thre hananas there, then the 
charge 8 would he an O7ice and should not Ay, pul Li again.” 
(Rece., fol. 90). 

Thus is tersely but comprehensively stated the issue 
and the law of the case. 

3. Of course under these circumstances the actual 
location of the principal market of the country had to 
be fixed ; and upon this the testimony did not have the 
slightest doubt, nor was there any document produced 
recording any official connected with the assessment as 
fixing the market at any place except Aspinwall. The 
case in this respect shows absolutely nothing except 
the call by the Government as its witness of one assist- 
ant appraiser (Ree., fol. 57), “ that Aspinwall was not 
considered by the appraiser” to be the principal 
market of the country, but “ only a port of shipment ;’ 
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and that‘ no particular place was taken as the prin- 
cipal market of the country.” 

The existence of this testimony is the only ground 
exhibited, in the record giving shadow to the Govern- 
ment claim that proof could not be properly received 
that Aspinwall was the principal market of the country. 
It is a novel proposition of law that the vague testi- 
mony of one official destroys the positive affirmative 
testimony of numerous witnesses in opposition to him, 
and renders an issue of fact in this respect impossible. 
The Government below indeed claimed that the Court 
should adopt the uncertain testimony of this one witn >ss 
as the controlling proposition of law for the case ; 
and thus shut the doors to further inquiry. In the face 
of the facts that Aspinwall was the only place of impor- 
tance or where there were banks, exchanges, mercantile 
bodies or places of general commercial transactions, 
and where merchants had consummated their dealings, 
the Government attempted by specious assumption to 
remove commercial transactions, the most extensive of 
their character on the Isthmus, from the only possible 
market to unidentified plantations. With as great pro- 
priety it might claim by official fiat to locate the prin- 
cipal market of the United States of Colombia at a par- 
ticular banana bush. | 

The case relied upon for this extremity will be found 
quite inadequate. That case (Stairs vs. Peaslee, 18 
How., 521) arose upon a certificate of divided opinion 
as to whether in a particular case of importation from 
Halifax under a peculiar state of facts Calcutta, Liver- 
pool or Halifax should be regarded as the principal 
market of the country of production, and the real ques- 
tion was what meaning should be given to the word 
‘country ;" did it include all its posessions or only the 
dominion of lastshipment. As the “country ” was held 
to signifv nation or government, and as both Calcutta 
and Liverpool were in fact principal British markets for 
the commodity in question, this Court simply declined to 
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decide as matter of law what place constitute A the principal 
market for that particular (1SS¢ ssment, and refused to dis- 
turb the appraiser's certificate, embodied in the agreed 
facts, that Liverpool was the standard for market value 
in that case. 

Even if this case had arisen under the same statutes, 
as it did not, it is therefore without authority to sus- 


tain the Governments position in the case at bar. 


II. 


What constitutes foreign market value for duty pur- 
poses as from time to time regulated by acts of 
Congress, has repeatedly been a subject of judicial 


determination. 


The books are replete with adjudications applying 
the statutes to various conditions dependent upon the 
provisions in force at the time of the transactions 
under investigation. Adjudications of this character 
could not have occurred if it were true that the decis- 
ion of a customs officer as to the compliance or non- 
compliance with the provisions of law were binding 
upon the courts, as contended by the Government on 
the trial of the case at bar. As the factors of market 
value are prescribed by statute, so the elements com. 
prising these factors consist of facts capable of proof. 
If improper elements have been entertained in arriving 
at dutiable value, the result when before the courts has 
been vitiated ; and, the illegalities have been specified 
aud eliminated by judicial determination. 

The leading case upon this subject of recent date is 
the case of Oberteuffer against Robertson, 116 U.S. R., 
499. It is true that this case arose after the Tariff Act 
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of 1883 had abolished duties upon the “ charges” pre- 
scribed by Section 2907, U. S. R. S.; but that cireum- 
stance does not any the less render the case an authority 
as applicable to a state of facts where it is claimed the 
charges have been fievee superimposed , or where charges 
not an ayy WLSe authorized by law have been erTrTrone- 
ously added by the customs officers to the amount upon 
which the ad valorem was rated. In that case, as 
in the case at bar, the Government contended that the 
appraisemet of the alleged erroneous charges was COon- 
clusive, and that the remedy of dissatisfied importers 
was to seek a reappraisement. This Court, at p. 515 
Says: ‘It is contended for the Crovernment that au Te- 
appraisement should have been applied for by the 
plaintiffs under Section 2930 of the Revised Statutes, 
and that they mistook their remedy. We are of opin- 
ion that this is not a sound view. * * * The addi- 


hian ot the ate 14s tor cartons and packing Was VO part of 


OF the duty or function of the appraise r acting under 
Section 2906 to appraise the foreign market value of 
the goods. Although in form the appraiser added the 
items for cartons and packing, the action of the Custom 
House was only a decision of the Collector under Sec- 
tion 2931, that the cartons and packing were duitable 
costs and charges.” 

So in the case at bar, it-was ‘“ no part of the duty or 
Junction of the appraiser,” in appraising the foreign 
market value of the bananas, to add to that value any 
sum in excess of the actual charges for shipping, etce., 
at the place of exportation. Even if hein form did 
add them, the action of the Custom House was only a 
decision of the Collector that the charges thus added 
were dutiable under the statute. 

Moreover, when the Collector read on the importers 
invoices and entries presented to him that these illegal 
shipping and transportation “charges” were “ added 
as required by the appraiser” (see Rec., fol. 45), the 
Collector immediately decided to exact and then and 


‘ 
beste ae 
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there did exact the duty upon them. Without deposit- 
ing the duty 50 ordered the entry conld not be passed 
and permit given toland. Zhe collector being fully in- 
forme d thus adopted the upprarse rs re quirements, whereas 
he might have deferred taking the questionable duty upon 
th: additions sg required by the appraiser a until their 
propriety could he tested. Tle had custody of the bananas 
and exacted and received duty upon the cllegal additions 
” required by the appraiser.” 

Now, in fact, the charges thus added could not be 
dutiable twice ; and if duty had been already assessed 
upon them in the price and charges previously specified 
on the invoice and entry (see Rec., p. 17), before him, 
the action of the Collector in assessing duty upon them 
a second time was a decision under Section 2931 that 
properly became the subject of further inquiry. This 
was the inugiry made by the Court and jury in the case 
at bar. The result of this inquiry depended (1) upon 
the proofs, in the reception of which defendants in error 
contended there was no mistake of law; and (2) upon 
the charge of the Court to the jury, which we contend 
properly stated the law that was applicable to those 
proofs. 

The fact that excessive charges had been imposed 
was susceptible of proof and adjudication in the Ober- 
teuffer case ; and upon the same principles similar facts 
in the case at bar call for a corresponding adjudication 
upon them. 

Attempts have frequently been made by customs officials 
to preclude investigation hy the Courts of exactions upon 
alleged improper “ charges,” but never with the approval 
of this Court, nor with the approval of the Circuit Courts 
Li any reported Cuse where the Court wads convinced that 
the superimposed charge was an unwarrantable one. A 
recent instance in this Court is the case of Cusimano 
vs. Badger, 130 U.S. R., 39, where (as the result of a 
reappraisement) there was added to the actual foreign 
market value of the imported merchandise certain 
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alleged illegal charges. In that case, as in the case at 
bar, the Government contended that the appraisement 
was final and conclusive, and that evidence to impair it 
could not be received, and that the assessment upon 
the charges must therefore stand. This Court again 
held that the addition of illegal charges “ entirely apart 
from any inquiry as to fraud in the appraisement or as 
to the value set forth in it, and may be raised by the 
importer in an action at law.” ‘The Court declared that 
the power of the Collector to add charges alleged to be 
illegal was an independent inquiry open to review in 
the Courts ; ana the cdlecision in the case 18 equivalent to 
the exrpre ssion by this Court of its disapprobation of any 
method by which the statutes in respect to charges may be 
disregarded. , 

The significance of the Cusimano case is in the de- 


termination by this Court that the appraisement of 


charges is open to judicial inquiry. As, of course, 
the law does not permit that to be done 
indirectly which if done directly would be 
obnoxious. SO the law will not permit illegalities or 
violations of statutory provisions to be concealed under 
the alleged finality of an appraisement. Yet the gist of 
the controversy represented by this Case is the conten- 
tion on the part of the Government that its customs 
appraisers may themselves determine to ‘the exclusion 
of the Courts, what charges shall, and the extent 
thereof, and what charges shall not, be made the sub- 
ject of duty. As the Government witness put it in the 
case at bar, he assured the importer “that such 
charges were dutiable under the statute:” and having 
this conviction, he included them in his appraisement ; 
or, What perhaps amounted to the same thing, he de- 
clared the so-called foreign market value of the goods 
upon the basis of including them. 

The appraiser's ambiguous certificate upon the in- 
voices was “ value correct with importer’s additions ” 
(Rec., p. 17). If the “value” was correct the “ import- 
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er’s additions” formed no part of it; for the invoice 
’ was stated at 60 and 30 cents per bunch. The 
propriety of the additions wes still in any case within 
the province of the Collector, and he retained all the 
money he had already exacted upon those additions. 


«¢ 


value’ 


The right to dissect the appraiser’s return of ‘ value 
correct with importers’ additions,” and to ascertain its 
meaning, and the existence of the improper items in 
the total amounts upon which the resulting duty was 
exacted, paid and withheld, was the right asserted by 
the plaintifis in the case at bar, and upheld by the 
Court and jury in the trial below. 


IilI. 
Sone Lllustrative Causes. 


The following are some illustrations of the applica- 
tions of similar principles: In the case of James Benk- 
ard and another against Schell, Collector, tried in the 
United States Circuit Court, New York, in 1866 (fully 
reported only in the pamphiet of the case, prepared 
and printed by the United States Attorney), the 
plaintiffs claimed that they were compelled to pay duty 
upon an arbitrary sum added for costs and charges, 
and that they paid under protest and submitted to 
such arbitrary additions only under coercion. The 
Government resisted the recovery, claiming the addi- 
tions to be proper and legal. 

Judge SMALLEY, in his charge of the jury, after re- 
viewing the course of adjudications and of Treasury in- 
structions, held that certain of the charges so added 
were illegal, being in excess of the actual charges (in 
which decision the Treasury Department subsequently 


concurred), The Government further claimed, as in 
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the case at bar, “that the additions to these entries 
were the acts of the plaintiffs, and in consequence that 
the payment of the duties thereon was volnntary, and, 
therefore, that the plaintiffs should not recover;” and 
on this point the Court charged the jury as follows : 


“That is, to a certain extent, a question of fact 
which will be submitted to the jury. If, however, the 
evidence ofthe plaintiff and of his Custom-house clerk 
be true, if the jury give it credence, taking it in connec- 
tion with some further testimony which has been of- 
fered this morning—if the jury give credence to their 
statement, that when they made those entries they were 
told by the entry clerk of the Custom-house that they 
must make these additions or they would not receive 
the entry, and that they acted under these instructions 
for the purpose of obtaining possession of their goods, 
making a protest at the time, and saying that it was 
added by compulsion, then that was not the voluntary 
act of the merchant. In one sense it might be called, 
perhaps, the act of the Collector ; but we cannot call 
that the act of the merchant, which was done. under 
what might be called legal duress—so far as the word 
“duress ” can properly be applied to property instead 
of to persons, which is not a strictly proper application 
of the term, although other Courts have used it before. 
This is a question of fact which will be submitted to 
the jury, and if they find these facts they will be told 
that this objection also is of no avail. 

Another objection to the recovery in this case is 
that the action of the appraisers was conclusive, and 
that the Collector was by law bound to collect the duty 
on the amount returned by them. Without going into 
any elaborate discussion of the principles which might 
be involved in that proposition, it is sufficient to say 
that, in this case, if this act of the plaintiff was based 
upon a compulsory act of the Collector, if the plaintiff 
put the entries in there to obtain possession of the 
goods, and protested at the time, saying that they were 
illegal, but if he put the additions on because they 
would not otherwise pass the entry, if that was the 
foundation of it, this, too, falls to the ground. The 
original wrong was in the Collector or his agent ; and 
he cannot now turn round and say, “I forced you to 
put it on, else I would not let you have your goods "— 
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the English of it would be this—“ but when it was put 
on, it went into the hands of the appraisers, and the 
appraisers accepted it and made no change ; and when 
it came back I was bound to exact the duty ; and nowI 
will not pay it back to you because you put it on there!” 
How came he to put it on there? It comes back to 
that question. 

In this position is the objection which has been 
practically offered here this morning, by the evidence, 
that the Collector is not liable for the action of his 
Entry Clerk. The statement of Mr. Schell, as to what 
he thought would be done, is a matter of no consequence 
here. Mr. Schell stated that he gave no mstructions to 
the Entry Clerk, other than to enter the goods accord- 
ing to law and the Treasury Regulations, and he does 
not think they used any compulsion in this case ; but 
that is not evidence. No one doubts that the statement 
of Mr. Schell is strictly true, that his instructions to all 
his clerks were to perform their duties according to 
law, or the Treasury Regulations emanating from his 
superior, the Treasury Department. It is now claimed 
in his behalf, by the Counsel for the Government, that 
the Entry Clerk did that without his authority, and 
that, therefore, although it was an official act, he was 
not bound by it. 

Probably there have been thousands of these cases 
tried in this and other places within the last twenty 
years. I presume this is the first time this objection 
was ever made, and | cannot regard it with favor now. 
It must be overruled. 

Let us look fora moment. Suppose this principle 
was admitted to be sound, what would be the position 
of the merchant ? He goes to the proper officer. The 
immense business of the Custom House must be divided 
among various branches, each having a separate and 
distinct head, and having clerks under them. This isa 
necessity. . The Custom House here is a large part of 
the Treasury Department—Sub-Treasury Department 
of itself ‘The merchant goes to the Entry Clerk, and 
is told : “‘ I cannot take your entry here unless you 
make certain additions to it.” But he replies: I do 
not consider these right ; I will not make them ; I did 
not pay these charges ; it is a violation of the law to 
require me to make them. “ Well, I shall not take 
your entry unless you do.” There stands his cargo of 
goods, liable to injury or destruction ; he cannot litigate 
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the question then, and he says : “ I will put it on ; but 
at the same time I will tell you why I put it on—that it 
is because you compel me to do it,’ and he protests at 
the very moment. He writes upon the entries ‘‘ by 
compulsion,” and he leaves with the entries a protest 
that he makes the addition because he is compelled to 
do it in order to vet POSSeSSLOD ot his goods . that it is 
illegal, and that he intends to get it back if the law will 
sustain him. That is the English of it, without going 
through it further. 

This would leave the merchant at the mercy of every 
little entry clerk, if he alone was responsible—the clerk 
here to-day and there to-morrow. The gross injustice 
which is manifest in the practical operation of this 
principle is sufficient to show that it cannot be founded 
inlaw. The law has sometimes been said to be the 
perfection, of human reason. There is reason in law— 
it is the spirit of it. But I do not think there is any 
reason by which such a principle could be maintained. 

[t is true that Mr. Schell gave his officers most ex- 
plicit instructions to act according to law, but it is 


equally true that he says he knew they were making. 


these exactions. He supposed, probably, that if was 
according to law. No doubt he did or he would not 
have done it. And if he knew it, and the money went 
into his hands, on another principle he wonld be liable. 
| refer to the old rule, qui facut per alium facut per Sé, 
which applies here most emphatically. So that1 think 
this objection is without any foundation. 

[t would hardly do when money has been illegally 
exacted by an officer under Mr. Schell’s control, and 
paid by him into the Treasury (whatever the rule was 
before. Mr. Schell is personally protected now), it would 
hardly do to turn round and tell the importers that 
they must look up the entry clerk who, when found, 
might not be responsible.” 


The verdict under th 18 charge has been accepted by ths 
(rovernment, and the case has uniformly been recognized 
as stating the law applicable to the subject. 

Of the many reported cases involving an inquiry re- 
specting the validity of assessments and the alleged 
finality of appraisers’ conclusions below are some of the 
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instances of recoveries because the appraisers disre- 
garded statutory rules. 

In Burg ss vs. Converse, 2 Curtiss, C. C., 221 2, Judge 
Curtiss observed: ‘“ It was not intended or designed 
by Congress merely to protect the revenue by prevent- 
ing under-valuation.” They meant also to protect the 
fair trader against over valuation. * * * “It was 
argued that the appraisers themselves were the judges, 
what examination was necessary, ete. * * * “This 
would be true if the law prescribed no rule on the sub- 
ject.” 

In (Greeley vs. Burgess, 18 Howard, 415-6, the Col- 
lector claimed to exclude evidence impairing the de- 
cision of the appraisers and that the latter was in the 
nature of an award and final under the statute. The 
Court said: ‘“ These acts of Congress provide for the 
appointment, regulate the duties and impose the limi- 
tations on the authority of the appraisers, and deter- 
mine the conditions on which the validity of their as- 
sessment depends. All their powers are derived from 
these acts, and it is their duty to observe the restriction 
and to obey the directions they contain.” * * * 
We are, therefore, of the opinion that the importer was 
net precluded by their return from disputing the suffi- 
ciency or accuracy of their assessment ; which he did 
successfully in that case. 

In several cases in the Circuit Court at New York a 
recovery was had because of the unauthorized addition 
of “ charges ” by the appraiser. 

In Grinnell vs. Lawrence, 1 Blatchford, 346, a certain 
freight charge was held unauthorized under the enact- 
ments applicable to the importation in question ; and 
if was further held that even if this freight were a proper 
charge it would form no part of the appraised value of 
the goods. 

In Griswold vs. Lawrence, 1 Blatchford, 59/, where 


the customs officials insisted upon an erroneous period 


of time which should form the basis of the valuation, 
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it was held that the addition compulsorily made as the 
result of that error might become the subject of protest 
and recovery. 

This principle was expressly approved by this Court 
in Maawe ll ae. Griswold, 1() Howaril. 242. In the latter 
CAaSC the importer had put in his invoice the price 
actually paid for the crane “IS with charges, and proposed 
to enter them at the value thus fixed. The Collector 
caused an appraisement to be made on an erroneous 
basis as to the period of valuation, and an increase of 
duties resulted for which the action was instituted. The 
Government insisted that the excess of duties was paid 
voluntarily, and hence, though illegal, cannot be re- 
‘(as in the case 


‘ 
_~ 


‘ 


at bar) that unless he complied with the requirements 


covered back. The Importer knowlp 


of the customs officials he would be subjected to a 
severe penalty, and in order to avoid it was compelled 
to add to his invoice in accordance with the demands 
of the Customs House. This Court said: “ This addi- 
tion and consequent payment of the higher cuties were 
so far from voluntary in him that he accompanied them 
with remonstrances against being thus coerced to do 
the act in order to escape a creater evil, and uccom- 
panied the payment with a protest against the legality 
of the course pursued towards him. Now, it ean hardly 
be meant in this class of cases that to make a payment 
involuntary it should be by actual violence or any phys- 
ical duress. It suffices if the payment is caused on 
the one part by an illegal demand and made on the 
other part reluctantly and in consequence of that ille- 
gality, and without being able to regain possession of 
his property except by submitting to the payment. All 
these requisites existed here. We have already decided 
that the demand for such an increased appraisal was 
illegal. ‘The appraisement itself as made was illegal. 
The raising of the invoice was thus caused by these 
illegalities in order to escape a greater burden in the: 


penalty. The payment of the increased duties thus 
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caused was wrongfully imposed on the importer and 
was submitted to merely as a choice of evils. He was 
unwilling to pay either the excess of duty or the pen- 
alty, and must be considered, therefore, as forced into 
one or the other by the Collector colore officri through 
the invalid and illegal course pursued in having the ap- 
praisal made of the value of the CrOnR period, . - . 
THE MONEY WAS THUS OBTAINED BY A MORAL DURESS NOT 
JUSTIFIED BY LAW, and which was not submitted to by 
the importer except to regain possession of his prop- 
erty already withheld from him on grounds manifestly 
wrong. Indeed, it seems sufficient to sustain the ac- 
tion whether under the act of February 26, 1845 (U.S. 
R. S.. Section 3011 )} or under principles of the COMMON 
law, if’the duties exacted were not legal and were de- 
manded and were paid under protest.” These prin- 
ciples have never yet been repudiated by this Court, or 
intruded upon by any Act of Congress. 

There would seem to be no difference in principle 
between this declaration of the Supreme Court in 1850 
and the charge to the jury in the ease at bar. An ap- 
praisal made of a va/ue at the wrong place would seem 
to be as important and illegal as an appraisal made of 
a valu » at the wrong pr riod, 

The principles declared in the last cited case have 
been expressly reaffirmed here in Swift Co. vs. U.S., 
111 U.5S., p. 29, where, in the opinion of Mr. Justice 
Matruews, English and American. cases are cited. 
One was a case where money was paid in excess 
of what was due in order to prevent a threatened sale 
“The interest of the plaintiff to prevent a sale by sub- 
mitting to the demand was so great that it may well be 
said the payment was made under what the law calls a 
species of duress.” So payments to a common carrier 
to induce him to do what he is legally bound to do 
were declared not voluntary. So illegal fees paid to a 
collector, in accordance with a long continued practice, 
under a mistaken construction of statute, were not 
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voluntary, but were compulsory and recoverable (Ogden 
vs. Maxwell, 3 BL, 319). “If a person illegally claims 
a fee colore officii the payment is not voluntary, so as 
to preclude a party from recovering it back.” This 
Court in the Swift case approves these authorities and 
declares that “to make the payment a voluntary one, 
the parties should stand upon an equal footing.” 

Other instances of erroneous “charges ” attempted to 
be imposed as the result of appraisements are : 

Vacceari vs. Mariell, 3 Blatchford, 368, where 
the appraisers added an illegal charge for certain 
freight not dutiable, and the basis of the duties was 
therefore without authority, and plaintiffs recovered. 
Griswold vs. Maxwell, 3 Blatchford, 145, a similar case. 
See also Maillard vs. Lawrence, 3 Blatchford, 379, and 
Tucker vs. Kane, Tauney, 146; and for a case where an 
appraisement was made upon an erroneous basis in 
arriving at the valuation and was held not conclusive — 
on the importer as to the dutiable value of the goods 
(Lowenstein vs. Maxwell, 2 Blatchford, 401). 

See also Gant vs. Peaslee, 2 Curtis Cir. Ct, 250, where 


Curtis, J.. said: 


‘* The argument on the part of the Collector is that the Act of 
1851 has made it the duty of the Collector to ascertain the market 
value at the period of the exportation to the United States in the 
principal markets of the country from which the same shall have 
been imported into the United States, and to add thereto all costs 
and charges; that in this case England was the country from 
whence the figs were exported into the United States; that conse- 
quently their market value there, and the costs and charges there, 
were to be ascertained ; that if it was not lawful to add the cost of 
freight from Smyrna to Liverpool as one of the costs or charges, yet 
that the expense of bringing the figs to England must have em- 
braced their value in Liverpool, and that it is immaterial to the 
plaintiff whether that expense goes into the dutiable value in the 
form of costs or charges on the figs or as part of their market value 
in Liverpool. This is an ingenious view of the defendant’s case. 
and seems to be the best which it admits of, but I am of opinion it 
is not consistent with the law. 

If it were conceded that, in this case, England was the country 
of exportation, it could not be maintained that the freight paid for 
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carrying the figs to England was one of the costs or charges within 
the meaning of this Act of 1851, because in that case the act re- 
quires the market value in England to be ascertained, and the costs 
and charges added. Nie, the cost of carrying the figs to England 
necessarily enters into and affects their market value in England, and 
is included when that market value is ascertained, and, of course, is not 
to he again added as one of the coats or charges. Besides, there is no 
legitimate mode of ascertaining the amount of such acharge. No 
freight was agreed on in this case for transporting the property from 
Smyrna to Liverpool. The actual freight was paid for the trans- 
portation to the United States, and when the Collector added £3 per 
ton for freight to Liverpool, he did not add an actual charge paid 
by the importer, but a supposed sum, estimated by himself as being 
what it would have cost to carry the property to Liverpool, if that 
had been, as it was not, its place of destination. 

Nor can it be admitted that the other position is tenable, that 
the market value in England being the object of inquiry, it is im- 
material whether the cost of carrying the property there is included 
in that market value or is added to the invoice in order to ascertain 
it. It is obviously true that the cost of carrying the property to 
England enters into and affects its market value in that country. 
But ifby no means follows, that at any given date, this cost of 
transportation enhances the value precisely to the amount of the 
freight. Market value is affected by many causes, the chief of 
which is supposed to be the extent of the supply compared with the 
demand ; and it is plain that to take the invoice coat and charges at 
Smyrna, and add to them the cost of transportation to Liverpool, would 
not be a legitimate mode of ascertaining the market value of figain Liv- 
erpool. So that, conceding England to be the country whence the 
figs were exported to the United States, the market value there was 
not ascertained, not attempted to be ascertained. The Collector 
undoubtedly treated the market value in Smyrna, as shown by the 
invoice, to be the true market value, and added £3 per ton, as one 
of the charges or costs at Liverpool, which was the last port of de- 
parture to the United States.” 

In Millar va. Millar, 2 Curt., 256, Curtis, J., said: ‘* But for the 
reasons given in Gant’s case | consider that the camphor was pur- 
chased by the plaintiffs in Canton for importation into the United 
States, and went to Manilla into the hands of plaintiffs’ agents there 
merely to be forwarded to the United States; that Canton and not 
Manilla was the place whence it was imported into the United 
States.” A charge had been made and duty paid on freight from 
Canton to Manilla. 


So in the case at bar. Aspinwall was the standard 
place. 
In Belmont vs. Lawrence, 3 Blatch., 120, it was said 
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that if the fact had been made known to the appraisers 
that the quicksilver was the product of Spain, their 
. . ’ 

erroneous adoption of the London market value, as the 
basis of assessment, would have been reviewable upon 
protest, 7. ¢., if they disobey the law, their action will be 
reversed by the Court. 

linited States va. 1/2 casea Cudhear. Gilp.., 5O7. was where the ap- 
praiser had put on 8$ pence against an invoice of 6 pence, and reap- 
praiser (under Act of 1830), had put on 10 pence. It turned out 
that one of the reappraisers had made a mistake in appraising the 
article as a good quality instead of a very inferior quality which it 
was, and a quality of which he had no knowledge whatever, and 
which he thought had no market value at all, instead of such 
value as he had mistakenly estimated and appraised it at. So there 
was a verdict for defendant notwithstanding the appraisement, 
there having been no undervaluation by the importers, an impossi- 
ble result it the appraisers’ valuation had been held conclusive. 


See also United States vs. Clements, Crabbe, 912, 
where RANDALL, J., said 


‘* That the term ad valorem, as mentioned in the various revenue 
laws of the United States, charging a duty on imports, does not 
always mean the actual value of the article at the place of exporta- 
tion, 1s evident from an examination of some of the acts. 

The Act of 1818, Section 4 (3 Story, 1680), directs that ad valorem 
rates of duty shall be estimated by adding twenty per cent. to the 
actual cost thereof, if imported from or beyond the Cape of Good 
Hope, and ten percent. on the actual cost if imported from any 
other place, including all charges, except commission outside pack- 
ages, and insurance. The Acts of 1823, Section 5 (3 Story, 1884), 
and of 1828 (4 Story, 2117), provide that to the actual cost or value 
the same percentage shall be added and as to the charges only ex- 
cepts that of insurance. The Act of 1832, Section 15, directs that 
to the actual costs or value all charges except insurance shall be 
added, but Section 4 abolishes the addition of ten and twenty per 
cent. * * * ‘* Jf you are satisfied that a duty was charged on 
the bores or hogsheads over and above the value of the sugar or 
molasses, at the time and place of exportation, and that such ex- 
cess was paid by the defendants, they at the same time protesting or 
complaining against the justneas or /egality of the demand, that they 
are entitled to deduct the amount of such excess from the sum 
claimed.” 
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IV. 


On general principles it would seem to be futile for 
Congress to prescribe standards for appraisements, and 
upon which an ad va/orem total shall be rated, unless 
it be within the province of the Courts to apply the 
statutory provisions to the facts shown in any particu- 
lar case. 

In the case at bar the proofs seem incontrovertible 
and certainly justify the jury in declaring as they 
did by their verdict, that there had been added to 
the actual foreign wholesale price greater sums for 
charges than were actually incurred by the plaintiffs, 
and that duty had been paid upon such excessive addi- 
tions, and that such additions were no part of the foreign 
wholesale price or value; and that duty upon such 
additions is defended by official opinions that such 
charges were more or less included in what was styled 
foreign market value, although the proofs were clear 
that the foreign market value or wholesale price did not 
include them. This being the gist of the case, and the 
imposition for duty in these respects being unwarranted 
by any statute, the illegality represented by the verdict 
seems clear and without reason for disturbance by this 
Court. Indeed, the defendants in error confidently 
submit that this Court will not disturb the result unless 
it be prepared to declare that the appraisers: acts or 
opinions, no matter upon what erroneous basis they 
may be founded, are incapable of judicial scrutiny. 

As to the fact of involuntary payment and compul- 
sion of the importers to do what they did do in order 
to get their goods, it needs only the suggestion of the 
perishable cargo to fortify the conclusion that the im- 
porters must necessarily either have abandoned their 
cargo or to have submitted to any and every exaction 
imposed by the customs officials before unloading and 
distributing it to their consumers. It was not a question 
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of methods but of doing or not doing. It was all com- 
pulsion and a choice of payment of anything demanded 
or loss of the bananas. As the testimony shows, there 
was no other way of conducting their business except 
to do as they did do. The proofs bring the case en- 
tirely within the principles above quoted as repeatedly 


declared by this and other courts. 


Vv. 
The Defense of the Government 


has ceased to relate to the merits of the obnoxious ad- 
ditions complained of. Indeed, the Government con- 
cedes by its silence upon them that the additions them- 
selves were unmeritorious and unwarrantable. It is 
sought to defend them, however, against judicial 
scrutiny because (1) there was no coercion (?); and (2) 
if there was coercion that the official edict of the ap- 
praisers in respect to these additions is binding upon 
the courts. The fallacy of this last proposition has 
already been shown. The error of fact embraced in 
the first proposition is disclosed in the record. More- 
over, it requires imagination to conclude that the 
average importer, however honest may be his inten- 
tions, will voluntarily part with more money than he 
need to in paying his taxes. In the nature of things 
he adapts himself and his dealings to the exigencies of 
official demands which he is in no position to resist. 
In truth the involuntary character of the transactions 
on the part of the importers is evinced in every step as 
well as in the intrinsic nature of the Custom House 
transactions. ‘This Court has said: “To consider the 
coercion or duress which will be required as sufficient 


to make a payment involuntary, there must be some 
actual or threatened exercise of power possessed or to 
be possessed by the party exacting or receiving the pay- 
ment over the person or property of another from which 
the latter has no other means of immediate relief than by 
making the payment” (98 U.S., 213). Now in this 
case the importers’ invoice showed the actual “charges” 
(see Rec., p. 17). What was added thereto was plainly 
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described thereon as “shipping charges added as 
required by the appraiser to make five cents Columbian 
currency per bunch,’ and “transportation charges 
added as required by the appraiser on .... bunches at 
25 cents...... small bunches at 124 cents.” Here was a 
notification to the collector of an unacquiesced require- 
ment, and of an item upon which he had no right to 
exact duty. But he did exact duty at once, and he 
required the deposit of the usual estimated and primarliy 
liquidated duties on the bases of this transaction be- 
fore permitting the merchandise to be landed. By the 
Treasury Regulations, Article 340, “ duties will be esti- 
mated upon the entries according to the invoice and 
will be collected before the delivery of the merchan- 
dise.” * * * “ Any excess of deposit found to be 
due the importer must be paid to him * * * by 
the collector.” 

In the case at bar the collector was in no position to 
claim that the importer voluntarily pursued the course 
he did unless he, the collector, had refrained, as meri- 
toriously he should have done, from exacting the pay- 
ment upon the compulsory addition which the face of 
the papers exhibited. Had the collector refrained from 
such exaction and issued, as he could have done, 
the statutory permit to land and deliver the goods 
(U. S. Treasury Reg., Art. 341) and at some future 
day had received a voluntary payment of the ex- 
action in controversy, then the Collector might 
perhaps be in a position to avail himself of the defense 
of voluntary payment—although even in such a case 
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the right to sue may be preserved by the statutory pro- 
test. But in the face of the character of the business of 
the Custom House and the statute and regulations 
applicable to the transaction of admitting goods to entry 
and receiving estimated ducies, the importer is without 
any option whatever except to yield to any and every 
official demand, or to allow his perishable goods to 
waste away and himself to be bankrupted. In this case 
the importer told the Collector in writing that his sub- 
ordinates required additions. Besides, the importer 
knew the fact to be that without he made the additions 
as required the Collector not only threatened but had 
exerted his power of coercing him to the extent of 
“ double or treble” payments. The proof of this was 
ample. The witness said, “ we had a number of entries 
prior to this litigation here going on ; we thought that 
we would test our original mode of entry, but the con- 
sequence was that such a heavy amount of damages, or 
rather heavy amount of penalty was added on the in- 
voice that 747 would have ruined us in less than no lime. 
We were therefore compelled lo make these additions ttii- 
der protest. (QJ. ln order to get your invoices passed ? 
A. Tes, sir. (Rec., fol. 48). * * * “Q. You say that 
he required you to make these additions to your entries ? 
A. He did; if I did not make them he would add addi- 
tional penalty.” * * * Q. Did he tell you if you 
did not make these additions that he would add 
them for you and it would carry the penalty ? 
A. Yes, sir; he did. He did so repeatedly. Q. And’ 
on those importations in which you have not made the 
additions he made them and the penalty was added ? 
A. Yes, sir. Q. Of how much? A. Of considerable 
amount; double or thribble” (Rec., fol. 50). “ There 
were certainly about twenty importations ‘in question 
where he did make the addition and penalty for me. 
* Q. Did he make the additions for charges or 
for value? <A. For charges; there was no question of 
value” (fol. 50). “I knew from the appraiser by con- 
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versation that unless I made the additions he would 
make them for me and add in addition a penalty. That 
is from what had taken place in other cases.” * * * 
“T cannot point out any of the entries; I was con- 
stantly having this information and I desired to make 
it conform with his ideas on the subject.” * * * Q. 
You have no reason to suppose that they would not 
have received your entry if it had not contained those 
charges? A. I don’t suppose they would. * * * 
“ When they (the invoices) were not made with these 


additions % 


there was avery great delay in 
liquidating, and consequently I intended to test these 
two; before the liquidation was made there was about 
five or six entries had rolled up, on which I was sub- 
jected to an additional penalty. I found myself so 
hopelessly handicapped I considered it was safer and 
better to come up to the conditions of the appraiser 
and protest and appeal. Q. You found there was no 
practical way by which you could test the right of 
authority to put those additions on and conduct your 
business at the same time? A. No, sir” (Rece., pp. 
21, 22). 

The intention with which an act was performed is 
generally accepted by courts as an affair of fact, and 
and not an inference of /aw, unless in very exceptional 
vases. This is not sucha case. It would have been 
error for the Court to characterize the nature of the 
importers’ acts, and the circumstances attending them, 
as in all respects voluntary under the circumstances of 
this case. If any isolated fragment of evidence can be 
discerned tending to show voluntary payment, and ab- 
sence of any coercion, such evidence, under the charge 
of the Court, was submitted to the jury alongside of the 
abundant evidence exhibiting a moral and physical 
duress which, unless submitted to, amounted to a pro- 
hibition of the importing business of the plaintiffs, and 
a threat to repeat past penal exactions and to withhold 
plaintiffs’ property for that purpose. 
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The quantity and quality of coercion depends upon 
the situation of the parties. They must stand upon an 
equal footing or, slight evidence of coercion will suffice 


to render the exaction an involuntary one. 
When one party is an officer clothed with power to 
assess and to collect. while at the same time he with- 


holds the private property of the other, coercion may 


be linplied. 


Certainly, strong evidence would be re- 


quired to convince the mind that the party submitting 


under such circumstances acted voluntarily. 
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t all events there was testimony sufficient to submit 


to the jury touching the involuntary character of the 


transaction : 


anc the only issue iD that respect before 


this Court is whether the Judge below fairly submitted 


that issue, 


What be said upon that subject was con- 


spicuously favorable to the government's idea that 


there was something voluntary: about the affair. The 


learned Judge declared : 
“ If those statements and figures were put on there 


because he (importer) thought that was the best way 


on the whole 


if exercising his whole judgment freely 


he thought that it was the best way to get along with 


‘ 


thisto put it on there and let it go—he can't take it 


hack. It must stand so. If he did it independently of 


the collector's department, on his own judgment, be- 


cause he thought it was the best way to do it, let it 


stand ; then he cannot recover anything back. The 
verdict will have to be for the defendant. anv way: if 


that is so, because it was his own act in putting it on 


there. 


If l:e was required to do it or given 


to understand by some officer in the collector's depart- 


ment that it would be the worse for him, seriously, if 


he did not: as, for instance. if the appraiser told him 
if he didn't put those on there the collectoi’s office 
would, that the appraiser would, and that he would be 


exposed to a penalty that would be assessed against 


him ; if he was given to understand by the Collector's 


department, or some officer of it, that if he did not put 
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these figures on there they should, and make it the 
worse for him because he did not, and he would thereby 
be exposed to a penalty of a larger duty which he would 
have to pay for not doing it, and he was in that way, 
for the sake of saving himself from the penalty which 
they would put upon him beyond what would otherwise 
be chargeable, induced to put them on—then he is not 
bound by it. That is, if they got him to put it on in 
that way, crowded him to put it on in that way, it was the 
same as if they themselves put it on. If they told him 
if he did not they should, then they can’t say he did it 
independently ; they procured it to be done. There- 
fore, for the purpose of the question now before us, it 
must stand the same as if he had left it off and they 
had put it on. So, in deciding the case which we have 
in hand you can look at that question if you choose to, 
and see if this was a voluntary thing which he decided 
in his own mind, that he had better put it on in that 
way, take this invoice and add what they claimed should 
be added and let it go. * * * Butif you find he 
did not do it freely, then you can look further and see 
if there was anything put on there that ought to be. If 
he was compelled to do it, and it ought not to go on, and 
if he was, the plaintiffs are entitled to recover. And if 
you decide he was bound by putting that on, that will 
end the case ; you must give a verdict for the defend- 
ant. If not, you may look and see if he was compelled 
and if so, find a 


ea 
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to pay more than he ought, 
verdict for the right amount.” 

An eminently fair submission. The defendant's ex- 
ception to the definition of “compulsion” at page 45 
of the Record is submitted as too vague and extensive 
to be of any avail on this writ of error. 

It is submitted that the issues as to moral or physical 
duress, coercion, (eposit or payment in order to get 
permit to land the goods (which is a statutory prerequi- 
site) and altogether as to the involuntary character of 
the transaction in the light of all the circumstances 


38 


attendant upon the importers’ acts, were fairly and 
properly submitted to and considered by the jury ; and 
that nothing remains in that respect for the serious 
consideration of this Court. 


Vi. 


In the light of the Government brief it is worthy of 
observation that this is a common law action, triable, 
after its removal by the defendant to the U. 8. Courts, 
upon the same principles that would have obtaimed had 
the action remained in the Supreme Court of the State 
of New York. The fact that the Government adopts 
the: defense and judgment and _ permits its 
officer to be sued, as the statute phrases it in 
“an action in the nature of an action at law, which 
shall be triable by jury ” (U.S. R. S., 3011), does not 
change the common law principles upon which depend 
the rights of the parties as against each other. Con- 
gress has, however, in certain respects enlarged the 
plaintiff's common law rights by making it unnecessary 
for the importer to notify the Collector, by his protest, 
before the Collector shall turn the money into the Gov- 
ernment Treasury. On the contrary, the Collector may 
and does part at once with the plaintiffs money, pay- 
ing it into the Treasury, while the importer may with- 
hold his notice of dissatisfaction until ten days after 
the result of extensive calculations (U. 8S. R.S., See. 
2931). 

This notice of protest, if thus seasonably made and 
seasonably followed by the statutory appeal and the 
institution of a suit at law, is thus made to relate back 
in point of time to the exaction complained of. The 
protest then attaches at once, and becomes in law co- 
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incident with the payment protested against. The fair 

construction of the enactments upon this subject is, 

therefore, that payments made under protest are to be 

> treated by the Courts, in cases of this character, as pay- 
ments involuntarily made. Duty payments are always 

' made to obtain possession of goods, if the Collector 
(loes his duty according to the statutes, which is always 


the primary presumption. 


» 4 me : —— . , . 
This cause, therefore, presents no fair issue involving 
a voluntary exaction or estoppel, and the contentions of 
the Government in this respect should not be received 
with favor. 
Henry Epwin TREMAIN, 
Mason W. TYLer. 
W. B. Coveurry, 
For Defendants in Error. 
a 
- 
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APPENDIX. 


EXTRACTS FROM TREASURY RULINGS. 


Under date of September 29th, 1887, the Secretary 
writes to the Collector of Customs, at New York, 
in deciding upon certain appeals from duty assessments 
cognate to those at bar: “ From your report it 
appears that importers on entry deducted all charges 
specitied in the invoices, and that such deductions 
were disallowed by the appraiser, on the ground 


thet the ChATdES weve not included mn the price of 


the goods. The action of the appraise rwas equivalent 1o 
an addition in each case to make market value, and the 
appeals are therefore rejected. Respectfully yours, 
[. H. Maynard, Asst. Secretary.” 

(Hence instead of the statue, the appraiser’s option 
determines whether in practice the importer shall pay 
duty or not on “ charges.” 

Another ruling under date of February 27th, 1888, 
Says : 

“Si: The Department is inreceipt of your letter of 
the 18th ultimo transmitting appeals. * * * You 
report that the appellants at the time of entry de- 
ducted all charges specified upon the invoice ; that no 
charges were stated on the entry; that on some of the 
invoices the appellants made additions ‘to make mar- 
ket value’ and the appraisers in some of these cases 
made further additions for the same purpose. That in 
one case the appraiser only made an addition ‘ to make 
market value,’ and then, in all of these cases, duty. was 
assessed on the appraised value and no appeal was 
taken to reappraisers under Section 2930, R. S. You 
also report that in one case the appraiser disallowed a 


- 
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portion of the 87/7 de ducted for charges and made ad- 
vances ‘ to make market value’ ; that the appellants took 
an appeal to reappraisers who sustained the return of 
the appraiser upon which duty was assessed. * * * 
That portion of the appeals, therefore, relating lo charges, 
would seem to he without foundation.” 

Again, the Secretary, on February 1, 1887, ruled : 

“Sm—The Department duly received your letter of 


* *% % 


December 5th last The appraiser reports 
further that the charges noted at the foot of the invoices 
are not considered as being included in the price of the 
goods, and were not deducted by the appellants at the 
time of entry.* From this report it appears that duty 
was levied per se, and your assessment of duty without 
deduction for the charges is hereby affirmed. Respect- 
fully yours, C. 8S. Fairchild, Asst. Secretary.” 

Also by Treasury Letter dated Dec. 8, 1887, he said: 

“ The Department is also in receipt of your letter of 
22d ultimo, transmitting the following appeals from 
your alleged action in assessing duty on certain so-called 
It appears from your report that 


¥% % 


charges. 
the appraiser made certain additions to the entered value 
of the goods covered by the above appeals ‘to make 
market value (?) of the goods per se,’ and that the ap- 
pellants took no appeal to re-appraisers against the 
adoption of such values as a basis for the assessment 
of duty. Such being the case, your decision is hereby 
affirmed.” 

By Treasury letter of November 8th, 1886, he said : 

“You report that all the charges specified on the 
invoice were deducted by the appellants at the time of 
entry. If the charges specified either on the invoice or 
entry were included in the appraised value of the 


*Not deducted in such instances generally because the importers 
were aware that the appraisers would re-add them, and thus subject 
the importer to a penal duty 
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goods the importers are entitled to relief, and you are : 
authorized to readjust the entry and to take measures 
for refunding the duty on charges. 

Lh the appraised verde represe nted the value of the <4 
goods, per SS, exrclusii or charg S, your assessment of 
duty is affirmed.” 

(When the latter question is answered by the ap- 
praiser in the affirmative, is the importer remediless 


a 
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when the fact is contrary to such answer ?) | 

By Treasury letter dated June Ist, 1887, he said to 
the Collector : 

You report that the charge 8 specified on the invoice 
were deducted by the importers on entry ; that the addi- 
110n8 made by the appraiser were ‘to male market 
value, and that the entry was reliquidated in August 
and the appeal duty deducted. In view of your report 
the claim of the appellants as to the assessment of 
duty .on charges appears to have no foundation, and is, 
therefore, rejected.” 

By Treasury letter dated November 9, 1886, he like- 
wise ruled: 

“ The Department is in receipt of your letter of the 
l6th ultimo. * * * It also appears that the charges 
specified in the Invoices were not included in the entered 
value. lf they were not added by the appraiser, WHICH IT 
IS UNDERSTOOD THEY WERE, this claim is also without 
foundation, and is, therefore, rejected.” 

(Here is evidence that the Department knew that the 
Apprarsers did re add the charge “ notwithstanding the 
decision in the Oberteuffer case the previous winter.) 

By Treasury letter dated August 12th, 1886, it was 
ruled : 

“The Department is in receipt of your letter submit- 


ting a report on the following appeals. * * * From 


your report it appears that no duty was assessed on 
bk a 


charg S. such charges having been deducted 


on entry and additions made by the importers to make 


market value, and.subsequent additions made by the 


The claim of the ap- 
pellants in that respect is, therefore, rejected.” 


appraiser for the same purpose. 


(This was and is the common practice of importers 
who become informed of what action appraisers would 
take on their charges. ) 

iy Treasury letter dated October 21st, 1886, it was 
ruled : 

“ The Department IS 1D receipt of your letters of the 
llth, 12th and 13th instants, submitting the appea/s 
specified in the accompanying schedules from your al- 
leged assessment of cuties Oli charges on the merchan- 
dise embraced therein. From your reports, it appears 
that no charges specified m the mvoice or entries were 
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included in the appraised value ; ( i 


) but that in some 
instances additions were made to the entered value by 
the appraiser to make market value. (?) The proper 
remedy of the importers, in cases where such additions 
were made, consisted in an appeal for reappraisement 
of the value.” 


From these extracts of ruling by the Secretary of the 


++ 


Treasury upon contested “ charges,” it will be seen that 
by a species of official legerdemain, a * charges “4 
which may prove to be undutiable are relegated into the 
. 


‘market value ;” so 
that the dissection of that “‘ market value ” shall be pro-' 


unidentifiable total of so-called 


hibited, and duty meanwhile exacted on illegal charg 8 
concealed within that tctal. 

The ¢rue market value being ascertained, will disclose 
the fact that an illegal exaction has been added to that 
value. The actual charges in fact included within that 
true market value are, therefore, to be ascertained by 
proof in all proper cases. This proof must necessarily 
be comprehensive, and depend, like other proofs, upon 
the best evidence attainable. Such proofs would be 
worse than useless if limited to the appraisement itself, 


mela 
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his result: gana proots to this effect are prarr't of such an 


theme 


ISTIC, 

In any event proots in the ease at bar that the 
charges were included in the Aspinwall price seem 
obviously proper in an issve where the appraiser er- 
roneously asserted but failed to certify that they were 
hot micelle (| in thie Aspinwall price, ils the stated price 
in his mistaken view was not the Aspinwall price. ‘The 
only intelligent outcome of such an issue would seem to 
be to differentiate the totality into its several items: 
regated to subyje ct each item tothe test of 


eT words. to ascertain by proofs wheat x 


and when seg 
truth. In oth 
the market value. and what are the eh LPyer, 

Not to admit these Inquiries is to pe rmit illegal eC\- 
actions as thre fruit of an incre Hlous official device, anil 


to continue que stionable practices worthv of juclicial 


condemnation. 
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WILLIAM JACKSON, &C., VS. ALLEN, WEST & BUSH ET AL. 1 
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4a a Transcript of Record. 

ul UNITED STATES OF AMERICA: 

et | 

3€ Circuit Court of the United States, Eastern District of Louisiana. 
| 


Brown Brotuers & Co., Interveners, and WILLIAM ) 
JACKSON, Master, etc., Plaintiffs in Error, 


D » No. 10645. 
C. io. 
i ae ALLEN, WesT AND Busu et als., Defendants in niin | 
' | . . . — ° 
- ; Bayne & Denegre and Farrar & Kruttsehnitt, for plaintiffs in 
| oi error; Charles S. Rice, for Allen, West and Bush, defendants in 
ts error. 
oe 
| > W rit of error returnable to the Supreme Court of the United States, 
| at the city of Washington, D. C., on the second Monday of October, 
| 9 LSS6. 
_ ry ‘ : > « . ~* : . 
l Transcript of Removal to United States Circuit Court. 
U. S. Cireuit Court. No. 10645. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 
ALLEN, West & Busu 
vs. No. 11577. 
ALFRED I, JONES Pe 
[Endorsed :] U. S. circuit court, eastern district of Louisiana. 
Filed July 29,1584. (Signed) F. McHyman, d’y clerk. 
Z | tition Kiled June 7, 18584. 
STATE OF LOUISIANA: 
Civil District Court, Parish of Orleans. 
~ ALLEN, West & BusH ) 


vs. -No. 11577. 
ALFRED [. JONEs et als. 


To the henorable the judges of the civil district court for the parish 
of Orleans: 


‘The petition of Allen, West and Bush, a commercial firm doing 
business in the city of New Orleans and composed of James H. 
| Allen, Thomas H. West, and John C. Bush, respectfully shows— 
That your petitioners sold to Alfred F. Jones, to be paid for cash 
1—305 


2 W. JACKSON, &¢., VS. ALLEN, WEST & BUSH ET AL. AND 


on delivery, and delivered to him on the 4th day of June, 1884, cer- 
tain two hundred and sixty-eight (268) bales of cotton of the price 
and value of twelve thous: ind six hundred and sixty-five 47,5), 
5 $12,665.25, dollars, all of which more fully appears and is 
set forth in the detailed account marked “ Exhibit A” and 
hereto annexed as part of this petition, 

That said defendant has failed and neglected to pay and now re- 
fuses to pay for said cotton, save and except the sum of eighteen 
hundred dollars ($1,800) paid on account of and in deduction of said 
purchase price; leaving said purchase price now due and owing the 
full sum of ten thousand eight hundred and sixty-five ;*°; dollars 
($10,865.25). 

That your petitioners have special lien and privilege on said 
cotton for the payment of said purch: ise price thereof; that thesame 
is now in possession of William Jackson, master of and bailee of the 
owners of the steamship called the “Counsellor,” lying at the port 
of ¢ rlea hat petit loners fears f hat pendl nig th is su it the said 
Alfred I. Jones and said William Jackson, master of said steamship 

called the “ (‘ounsellor,” ballee of her owners, will part with, 
4 conceal, or dispose of said cotton, which is an agricultural 

produc t of the Ly ited States and Was sold as aforesaid in the 
city of New Orleans, or will remove the same out of the State or be- 
yond the jurisdiction of this honorable court, and that they will 
thereby lose their vendors lien and privilege thereon. 

Wherefore, the annexed bond and affidavit considered, petitioners 
pray that a writ of seq uest ration issue directed to and requiring the 
civil slic riff of the | arish of ¢ rleans to seize and to hold { he cotton 
as alors said, in whatsoever hands or place the Satine tmnay be found, 
subject to the further order of this honorable court; that said Alfred 
"I, Jones and said Williain Jackson, master of the steamship “Coun- 
sellor * and as bailee of her OWnhers, be hereby cited to answer this 
petitition, and, after due proceedings, that petitioners have judgment 

against said Alfred I. Jones and against the said William 
5 Juck son, master of said steamsh Ip and bailee of her owner- in 

solido, in the sum of ten thousand eight hundred and sixty- 
five 25 dollars ($10,865.25), with legal interest thereon from judi- 
clal de mand until paid, and tor Costs, with special hen and privilege 
upon said cotton sold and seized for the pavinent of said judgment. 
They pray for all general relief. 

(Signed) CHAS. S. RICE, 

Of Counsel. 


, [ ffidavit. 


Personally ap peared James H. Alle ‘n, one of the petitioners in 
foregoing petition, who, being by me duly sworn, deposed and said 
that all and singular the allegations i in said petition are true. 


(Signed) JAMES H. ALLEN. 


Subscribed & sworn to before me this 7th day of June, 1884. 


(Signed) HENRY L. LAZARUS, Judge. 


BROWN BROS. & ©O. VS. ALLEN, WEST & BUSH ET AL. 


Bond. Filed June 7th, 1884. 


Know all men by these presents that we, Allen, West & Bush, as 
principal, and Thomas L. Airey, as surety, of the city of New Or- 
leans and State of Louisiana, are held and firmly bound unto James 
T. Clark, clerk of the civil district court for the parish of Orleans, 
and lis successors in said office ip the sum of twelve thousand dol- 
lars, lawful money of the United States of America; for which pay- 


—_ ment, well and truly to be made to the said clerk or his successors, 
we bind ourselves, jn solido, and each of our executors, administra- 
tors, heirs, and assigns, firmly by these presents. 
| Sealed with our seals and dated the 7th dav of June, 1854 


Whereas the said Allen, West and Bush have this dav presented 
il petition to the civil district court for the parish of Orleans praying 
a writ of sequestration to issue in suit of Allen, West & Bush 
ri vs. Alfred F. Jones, numbered 11577 of the docket of said 
civil district court: 

Now, the condition of the above obligation is that we, the above- 
bound principal and surety, will well and truly pay to said clerk or 
his successors in office, for the benefit of any and all persons inter- 
ested in said suit, all such damages as may be recovered against us 
in case it should be decided that the said writ was wrongfully ob- 
tained. 


(Signed) ALLEN, WEST & BUSH. [sear. 
“ on SEAL. 
Se “ THOS. L. AIREY. SEAL. 


Signed, sealed, and delivered in presence of— 


 cietienaminennetianiemennn ne 


Orde _. 


Let a writ of sequestration issue as within prayed for according 
to law upon the petitioners executing and filing bond in the sum of 
twelve thousand dollars, with good and sufficient surety thereon and 
conditioned as the law directs 

New Orleans, La., June 7th, 18584 


(Signed) HENRY L. LAZARUS, Judge. 
S EXHIBI' Filed June 7, 1884. 


Two hundred and sixty-eight bales of cotton, marked as follows: 
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s. S. COUNSELLOR, 
- WM. JACKSON, Master. 
LUCAS E. MOORE, Agents. 


4 W. JACKSON, &¢., VS. ALLEN, WEST & BUSH ET AL. AND 

SOGRIEN EE windics on cunccoctdenedcnems ee Gee ae 

 -cnso sun weviarigtaneh tcemientbaien dnenaaiaianilis 1,800 
PE EOS OF INVOISS co cs cnemnnkeneanensinne $10,865 25 


IXHIBIT A. 
Writ of Sequestration. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans, State of Louisiana. 


8) ALLEN, West & Busa ) 
v8. > No. 11577. 


ALFRED F. Jones ef als. | 


To the civil sheriff of the Parish of Orleans, Greeting : 

You are hereby commanded, in the name of the State of Louisiana 
and of the civil district court for the Parish of Orleans. to seize, se- 
quester, and take into your possession certain two hundred and 
sixty-eight (268) bales of cotton now on board of or on the wharf at 
the steamship “ Counsellor” and in the custody of William Jackson, 
master of said steamship, marked and numbered as follows: 

36 bales, marked A X, numbered 1 to 36, inclusive. 

43 bales, marked G G, numbered 1 to 43, inclusive. 

44 bales, marked L X, numbered 1 to 44, inclusive. 

34 bales, marked D D, numbered 1 to 34, inclusive. 

25 bales, marked N N, numbered 1 to 25, inclusive. 

31 bales, marked J. J., numbered 1 to 31, inclusive. 

24 bales, marked O X, numbered 1 to 24, inelusive. 

31 bales, marked F X, numbered 1 to 31, inclusive. 

And what you do in the premises you make return thereof, 


together with this writ, to our said court, — the law directs. 
10 Witness the Honorables H. L. Tissot, W. T. Houston, F. 


A. Monroe, N. H. Righter, Henry L. Lazarus, judges of our 
said court, this 7th day of June, in the year of our Lord one thon- 
sand eight hundred and eighty-four, and in the one hundred and 
eighth year of the Independence of the United States. 

(Signed) GEO. P. CAZALAR, 

Deputy Clerk. 


Intervention and 3rd Opposition. Filed June 11th, 1884. 
Civil District Court. 
ALLEN, West & Busu ) 
Us. No. 11577. 

A. F. Jones et als. ( 

To the hon. the judges of the civil district court for the parish of 
Orleans: 

The petition of intervention and third opposition of Brown Bros. 
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& Co.,a commercial firm domiciled in and doing business in the 

city of New York and State of New York and composed of citizens 

of said State, viz.. James M. Brown, Charles D. Dickey, Howard 
Potter, John Crosby Brown, John Edgar Johnson, Stewart 

1] Henry Brown, Alexander H. Brown, —— Collett, —— 
Chalmers, respectfully shows— 

That in the above-entitled suit Allen, West & Bush, a commercial 
firm of this city, brought suit against A. F. Jones, also of this city, 
for a balance claimed to be due upon certain cotton sold and seques- 
tered the same in the possession of one William Jackson, master and 
bailee of the owners of the 8S. S. Counsellor, on which vessel said 
cotton, consisting of 268 bales, fully deseribed in plaintiffs’ petition, 
had been laden for transportation to England. 

Petitioners represent that prior to said suit and sequestration the 
s’ship Counsellor had issued to the defendant Jones a bill of lading 
for the aforesaid 268 bales of cotton, on which bill of lading, nego- 
tiable by indorsement, under the law of Louisiana, the said Jones, 
prior to the suit herein, indorsed over and transferred to vour peti- 
tioners for the purpose of pledging said cotton for the payment of a 

draft for 2,680 pounds sterling, drawn by said Jones, to 
12 which said bill of lading was attached, and which draft 

vour petitioner- purchased upon the faith of said negotiable 
bill of lading; and petitioners aver that they are innocent third 
holders of the same for value, and, as against all persous, are to be 
deemed and taken to be the owners of said 268 bales of cotton and 
entitled to the same. 

Wherefore petitioner- pray that this petition of intervention and 
srd opposition be filed; that the commercial firm of Allen, West & 
Bush and the individual members thereof, James H. Allen, Thomas 
H. West, and John C. Bush, and William Jackson, master of the 
5.8. Counsellor, be cited to appear and answer this petition, and 
that after due proceedings there be judgment in favor of petitioner- 
and against said defendants, recognizing petitioners as the trans- 
ferees and holders of of the bill of lading issued by the S. 8S. Coun- 
sellor for said 268 bales of cotton and the lawful owners and _ pos- 

sessors of saic 268 bales of cotton, and for costs; and petitioners 


13 pray for such otherand further order and relief as the nature 
of the case may require and the court is competent to give. 
(Signed) BAYNE & DENEGRE, Alt’ys. 
Order. 


Let this petition of intervention and third opposition be filed as 
herein prayed for and according to law. 


New Orleans, June 11th, 1884. 
(Signed) W. T. HOUSTON, Judge. 


6 W. JACKSON, &¢., VS. ALLEN, WEST & BUSH ET AL. AND 


Motion to Bond. Filed June 1\th, 1884. 
Civil District Court. 


Aten, West & Busu 
vs »No. 11577. 
A. I, JONES. 


On motion of Bayne & Denegre, att’'ys for Brown Bros. & Co., in- 
terveners and third opponents, it 1s ordered that said interveners be 
allowed to bond and take possession of the 265 bales of COLton 

herein sequest-red upon their furnishing bond and security, 

14 conditioned is the law directs and provides, in the sum o! 
twelve thousand six hundred and sixty-five yy dollars. 
(Signed) as oe 


(ilation of Intervention. 
STATE OF LOUISIANA 


Civil District Court for the Parish of Orleans, in the City of New 
Orleans. 


ALLEN, West & Bus ) 
vs. » No. 11577. 
A. F. Jones etals. } 


Mr. William Jackson, master of the S. S. Counsellor, New Orleans: 
You are hereby sommoned to comply with the demand contained 
in the petition of intervention and 3rd opposition, of which a copy 
accompanies this citation, or deliver your answer to the same in 
the office office of the clerk of the civil district court for the parish of 
Orleans within ten days after the service hereof. 
lo Witness the Honorables A. L. Tissot, W. T. Houston, I. A. 
Monroe, N. H. Rightor, Henry L. Lazarus, judges of said 
court, this 12th day of June, in the year of our Lord 1854. 
(Signed) JAS. D. RANKIN, 
Deputy Clerk. 
Court-house, opposite Jackson square. 


Return to Writ of Sequestration. Filed June 12th, 1884. 
Civil District Court. 
ALLEN, West & Busu \ 
vs. No. 11577. 
ALFRED F. Jones et als. } 


Ree’d June 7th, 1884, and on June 7th, 1884, seized the property 
herein described in the notice of seizure: released the said property 


a: 
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and turn- the same over to Brown Brothers & Co., interveners, — fur- 
nishing their bond, as per order of court, in the sum of twelve thou- 
sand and sixty-five 7°; dollars, with Charles M. Hoffman as se- 
curity. 
Writ returned June 12th, ’S4. 

(Sig.) JOHN CHAUK, Dy SIF. 


Sh’f fees for this writ, $2 


16 Notice of Seizure, Annexed to Writ. 
STATE OF LouIsiANa, /’arish of Orleans: 
[In the Civil District Court for the Parish of Orleans. 


ALLEN, West & Bus# 
Us »No. 11577. 
ALFRED F. Jones et als. } 


CIvIL SHERIFF'S OFFICE, 

New Orveans, June 7th, 1884. 
To captain and owners of st amship Counsellor and Alfred I. Jones: 
Please take notice that, — virtue of a writ of sequestration issued In 
the above-mentioned suit, I have seized and taken into my possession 
two hundred and sixty-eight bales of cotton now on board and — the 
wharf of steamship Counsellor near foot of Jackson st.. and marked 
us follows: 36 b. c., marked A AX, #1 to 36; 43 b. c, marked GG, 
#1 to 43; 44 b. c, marked L X, #1 to 44; 34 b.¢, marked D D, 
l to 34: 25 b.c., marked N N, #1 to 25; 31 b. c., marked J J, #1 to 
31: 24 b. c.. marked O X, #1 to 24; 31 b.¢.,, marked F XA, #1 to 31. 

(Signed) WM. WALSH, 
Deputy Sheriff. 


Release Bond. Filed June 12th, 1884. 


17 Know all men that we, Brown Bros. & Co., as principals, — 

Chas. M. Hoffman, as security, are held unto Thomas Duffy, 

civil sheriff of the parish of, Orleans, in the State of Louisiana, in 

the penal sum of twelve thousand six hundred and sixty-five 74° 

dollars; for the payment whereof to the said civil sheriff, bis execu- 

r tors, administrators, or assigns, we, jointly and severally, bind our- 

sel ves, ourselves, our beirs, executors, and administrators, respectively, 

by these presents, as witness our respective names hereunto affixed, 

at New Orleans, this llth day of June, in the year one thousand 
eight hundred and eighty-four. 

Whereas in and by virtue of a writ of sequestration, issued out of 
the honorable the civil district court for the parish of Orleans, at 
the suit of Allen, West & Bush vs. Alfred F. Jones et al., and num- 
bered 11577 on the docket of said court, and which suit is now 
pending therein, the following-described property, to wit, two hun- 
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dred and sixty-eight bales of cotton, now on board and at the wharf 
of steamship Counsellor, near front Jackson square, and marked as 
follows: 


36 b. ¢., marked A X, numbered from 1 to 36, inclusive ; 
‘és 
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has been seized, taken into custody of the said sheriff, and detained 
according to law, but the same has been claimed by Brown Bros. & 
Company, intervener-, and has been released and delivered to Brown 
Bros. & Co. upon their appearance in the said suit and delivering to 
the said civil sheriff, Thomas Duffy, the present obligation: The con- 
dition of which is such that if the said intervener- shall produce the 
property to meet the judgment of the court or satisfy such judg- 
ment as may be rendered, then this obligation to be void, or else to 
remain in full force, virtue, and effect. 


(Signed) BROWN BROTHERS & CO., | 
By Their Attorney. 
(Signed) Per pro. W. F. HALSEY. 
CHAS. F. HOFFMAN. 
. CHAS. F. HOFFMAN. 


Signed and delivered in presence of— 


19 Return — Citation on William Jackson. Filed June 12th, 1884. 


Received June LOth, 1584, and on the same day and month and 
vear I served a copy of the within citation and accompanying pe- 
tition personally on William Jackson, master of the steamship 
Counsellor and bailee of her owners, defendant herein. 

Returned same day. 


(Signed) P. A. McINTYRE, Dep. Sh’ff 


Sheriff fees, $1.50. 


Return to Writ of Intervention. Filed June 14th, 1884. 


Received June 12, 1884, and on the 13th of June, 1884. I served 
a copy of the within citation and accompanying petition personally 
on Williain Jacksou, master of the S.S. Counsellor, defendant herein. 
Ret. same day. 


(Signed) P. A. McINTYRE, D’p. Sh’ff. 
Sheriff fees, $1.50. 
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Answer of William Jackson. Filed June 26th, 1884. 


20 Civil District Court, Parish of Orleans, Div. B. 


ALLEN, West & a 
rs No. 11577. 


A. F. Jones et als. J 


Now into court comes William Jeckson, one of defendants herein, 
an alien and subject of the British Empire, master of the steamship 
Counsellor and bailee of ber owners, all of whom are aliens, sub- 
jects of said British Empire, and, for answer to plaintiffs’ petition, 
suys that he denies each and every allegation therein contained, 
except in so far as the same may be hereinafter admitted. 

Further answering, defendant says that prior to said suit and 
sequestration defendant, as master of said steamship Counsellor, did 
issue, for and on behalf of said steamship and her owners, to defend- 
ant Jones a bill of lading for 268 bales of cotton herein sequestered, 
which bill of lading, negotiable by endorsement under the laws of 
the State of Louisiana, had, as defendant is informed and believes, 

been endorsed over and transferred by said Jones, prior to the 
21 institution of suit herein, to interveners, Brown Bros. & Co.: 

that said transfer was, as defendant was informed atid believes, 
for a valuable consideration, to wit, for the purpose of piedging said 
cotton for the payment of a draft drawn by said Jones, to which 
said bill of lading was attached, and to secure payment of said 
draft, and which draft was, as defendant was informed and believes, 
purchased by interveners aforesaid upon the faith of said negotiable 
bill of lading: and defendant avers that said interveners were, as 
he is informed and believes, innocent third holders of said bill of 
lading for value, and as against all persons are and ought to be 
taken to be the owners of said 268 bales and entitled to the Ssatne, 
and that this defendant is the bailee of the holder of said bill of 
lading, and as such entitled to the possession of said cotton, free 
from any and all liens or alleged liens in favor of plaintiffs. 

Wherefore defendant pray- to be hence dismissed with costs and 
for all further and general relief. 

(Signed) LEARY & KRUTTSCHNITT, 
Att’y- for Def’t Jackson. 


te 


Petitionof Brown Bros. for Removal. Filed June 26th, 1884. 


bo 


Civil District Court, Parish of Orleans. 


ALLEN, West & Busa 
V8. » No. 11577. 
A. F. Jones et als. } 


To the honorable the civil district court in and for the parish of 
Orleans : 
The petition of Brown Brothers & Co.,a commercial firm com- 


>. >) ad 
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posed of James M. Brown, Charles D. Dickey, Howard Dotler, John 
Crosby Brown, John Edgar Johnson, Frederick Chalmers, Mark W. 
Collett, Francis A. Hamilton, Alexander H. Brown, Stewart’ M. 
Brown, residing in and doing business in New York, and who are 
citizens of New York, as these petitioners aver, respectfully shows 
that the above-deseribed suit of Allen, West and Bush ws. A. I’. Jones 
et als.. No. — of the docket of this court, isa suit of a civil nature’ 
at law now pending in the civil district court for the parish of Or- 
leans, a State court of the State of Louisiana, where the matter in 
dispute, exclusive of costs, exceed- the sun of five thousand dollars ; 
that— 
Ist. That there is a controversy between citizens of different 
States. 
23 2nd. That there is a controversy which is wholly between 
citizens of different States, which can be fully determined 
between them and these petitioners. 
ord. That there is a controversy in) which these petitioners, citi- 
zens of the State of New York, William Jackson, master, & owners 
of the steamship Counsellor, cited as bailees concurring, and who are 
aliens, citizens and subjects of the Kingdom of Great Britain, on one 
side, and Allen, West and Bush and the members of said firm and 
A. F. Jones, citizens of Louisiana, on the other side, make a contro- 
versy wholly between citizens of different States, which can be fully 
determined as between thein, and authorizes the removal. 
ith. ‘That there is a controversy wholly between petitioners, citi- 
zens of New York, and Allen, West and Bush, citizens of Lousiana, 
which can be fully determined as between them. 
Petitioners file their bond and security for entering in the cireuit 
court of the United States for costs, according to law, on the 
24 first day of its next session, and for paying costs. 

And petitioners pray this court to proceed no further herein, 
except to make the order for removal required, to accept the bond, 
and cause the record to be removed to said United States circuit 
court, fifth circuit, eastern district of Louisiana, and for all equitable 
relief 

(Signed) BAYNE & DENEGRE, 
Att'y- for Petitioner-. 


We concur in the above petition for removal and ask that said 
order of removal be made. 


(Signed) LEARY & KRUTTSCHNITT, 
Att'y- for Jackson, Master. 


Bond. 


Itnow all men by these presents that we, Brown Bros. & Co., James 
M. Brown, Charles B. Dickey, Howard Potter, John Crosby Brown, 
John Edgar Johnson, Frederick Chalmers, Francis A. Hamilton, 
Mark Wilks Collett, Stewart M. Brown, Alex. H. Brown, members 
of said firm, as principal-, and Charles I. Hoffman, as surety, are 
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held and firmly bound unto Allen, West & Bush, A. F. Jones, 
25 William Jackson, et a/s.in the penal sum of five hundred 

dollars; the payment whereof, well and truly to be made 
unto the said Allen, West & Bush, A. F. Jones, William Jackson, 
et als., their heirs and assigns, we bind ourselves, our heirs, repre- 
sentatives, and assigns, jointly and severally, firmly by these pres- 
ents, 

Yet upon these conditions: The said Brown Bros. & Co. and the 
members of said firm having petitioned the hon. the civil district 
court for the parish of Orleans and State of Louisiana for the re- 
moval of a certain cause therein pending, wherein Allen, West & 
Bush are plaintiff- and A. F. Jones et als. are defendants, No. 11577, 
to the circuit court of the United States in and for the fifth cireuit 
und eastern district of Louisiana: 

Now. if the said Brown Bros. & Co. and the members of said firm, 
your petitioners, shall enter in the said circuit court of the United 
States on the first day of its next.session a copy of the record and 

do or cause to be done all other acts appropriate or necessary 
26 in said suit and shall well and truly pay all costs that may 

be awarded by sald cireult court of the United States if sald 
court shall hold that said suit was wrongfully or improperly re- 
moved thereto, then this obligation to be vold : otherwise in full 
foree and effect. 

June 26, ’S4. 


(Signed) BROWN BROS & CO., 
By Their Alt’y, 
(Signed) pp. W. F. HALSEY. 


CHAS. F. HOFFMAN. 
CHAS. F. HOFFMAN. 


Affidavit for Removal (Annexed to Petition). 


u. I. Hloffinan. being d ily sworn, says that he is the agent ot the 
petitioners, brown bros.. and the mem bers Ol said firm: that the 
allegations are true tothe best of his knowledge and belief, and that 


he verily believes them to be true. 


(Signed) CHAS. F. HOFFMAN. 


Sworn to and subscribed before me, in my office, No. 162 Com- 
mon street, New Orleans, Louisiana, this 25th dav of June, 1SS4. 
(Signed) JAS. FOLEY, Not. Pub. 


mi 


97 Orde r ior Removal. 


Let the within bond be accepted and let this cause be removed to 
the United States circuit court for the fifth circuit and ‘eastern dis- 
trict of Louisiana, returnable at the next term of said court, to be 
holden in the city of New Orleans, as prayed for and according to 
law, and let all further proceedings in this court be stayed. 

New Orleans, June 27th, 1854. 

(Signed) W. T. HOUSTON, Judge. 
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Petition of William Jackson, Master, for Removal of Cause. Filed June 
26th, 1884. 


, 


Civil District Court, Parish of Orleans, Div. B. 


ALLEN, West, Busn 
v8. - No. 11577. : 
ALFRED F. Jones et als. | 


To the honorable the civil district court in and for the parish of 
Orleans: 


The petition of William Jackson, master of the steamship 

28 Counsellor, who is an alien and a citizen and subject of the 

Kingdom of Great Britain, bailee of the owners of said 

steamship Counsellor, for whom he is cited as bailee in this suit, and 

who are all aliens and citizens and subjects of the Kingdom of Great 
Britain, respectfully represents— 

That the matter- and thing- in dispute in above-entitled suit ex- 
ceeds, exclusive of costs, the sum of and value of $500; that the 
controversy in said suit is between citizens of a State and foreign 
citizens and subjects, and that petitioner and the owners of said 
steamship all were at the time of the commencement of this suit 
and still are citizens and subjects of the Kingdom of Great Britain. 

That petitioner offers herewith a bond, with good and solvent 
surety, for his entering in the circuit court of the United States: in 
and for the fifth circuit and eastern district of Louisiana a copy of 
the record of this suit’ and for paying all costs which may be 

awarded by said circuit court if said court should hold that 
29 this suit was wrongfully or improperly removed thereto: 

and he prays this honorable court to proceed no further 
herein, except to make the order of removal required by law and to 
accept the said surety and bond, and to cause the record herein tu 
be removed into said circuit court of the United States and in for 
the fifth circuit and eastern district of Louisiana; and petitioner 
will ever pray. 

(Signed) LEARY & KRUTTSCHNITT, 


Attorneys for Petitioner. 
Affidavit. 


E. B. Kruttschnitt, being duly sworn, says he is a member of the 
firm of Leary & Kruttschnitt, attorneys for petitioner in the above 
‘ause; that he has read the foregoing petition and knows the con- 
tents thereof, and that the statements and allegations of fact therein 
contained are true, as he verily believes. 


(Signed) Kk. B. KRUTTSCHNITT. 


Sworn to and subscribed before me this 25th day of June, 1884. 


i oliialiaeeteeeeemetmemedl 
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30 Bond of William Jackson for Removal of Cause. Filed June 
26th, 1854. 


Civil District Court, Parish of Orleans, Division B. 


ALLEN. West & Bus 
cs. , No. 11577. 
A. F. Jones et al. 


Know all men by these presents that we, William Jackson, master 
of the steamship Counsellor and bailee of her owners, as principal, 
and Alfred Le Blane, as surety, residing in the parish of Orleans, 
State of Louisiana, are held and firmly bound unto the commercial 
firm of Allen, West & Bush, plaintiffs in the above-entitled suit, 
and with A. F. Jones in the penal sum of $500; for the payment of 
which we bind ourselves, our executors and administrators, to said 
Allen, West & Bush, their heirs, executors, administrators, and 
assigns 

Signed, sealed, and delivered in the parish of Orleans, State of 
Louisiana, this 26th day of June, 1SS4. 

Whereas the above-bounden William Jackson, in his 
capacity as aforesaid, has presented on this day to division 
B of the eivil district court, parish of Orleans, State of Louis- 
lana, his petition praving the removal of this cause, wherein the said 
Allen, West and Bush are plaintiffs and said William Jackson, in 
his capacity aforesaid, and others are defendants, and which is 
numbered 11577 of the docket of said civil district court, to the 
circuit court of the United States and in and for the fifth cireuit in 
and for the eastern district of Louisiana: 

Now, the condition of the above obligation is such that if said 
William Jackson shall, on the tirst dav in next session of the cir- 
cuit court of the United States in and for the fifth circuit and east- 
ern district of Loutsiana, enter in said circuit court a copy of the 
record in said suit aforesaid, and shall pay all costs that may be 
awarded by said circuit court if said court shall hold that said suit 
was wrongfully or improperly removed thereto, and shall then and 
there do all acts required by him by the laws of the United States 

in regard to the removal of suits from State courts to the 
32 federal courts, and especially by the acts of Congress of 
March 3d, 1875, then the foregoing obligation to be null: 
otherwise to remain in full force and effect. 
(Signed) WILLIAM JACKSON, Master, 
By Ek. B. KRUTTSCHNITT, 
His Attorney. 


-—— 


Srate or LovistaANna, Parish of Orleans: 


I, Alfred Le Blane, do solemnly swear that I reside in the parish 
of Orleans, State of Louisiana; that I have property in my own 
right unincumbered and of sufficient value to satisfy the amount 
of above bond; that I am fully worth the sum of five hundred dol- 


14 W. JACKSON, &¢., VS. ALLEN, WEST & BUSH ET AL. AND 


lars over and above all my debts and liabilities, and that there 
exists no legal impediment to my signing said bond, and that I 
have signed no obligation which would effect the validity of said 
bond. 


(Signed) ALFRED Le BLANC. 
Sworn to and subscribed before me this 26th day of. June, 
LSS4. 
33 (Signed) KDUARD IVY, Not. Pul 


Order. 


Let the accompanying bond be accepted and let this cause be re- 
inoved to the United States circuit court for the fifth eireait and 
eastern district of Louisiana, to be holden at the next term of said 
court, in the city of New Orleans, as herein prayed for and ae- 
cording to law; and let all further proceedings in this court be 
stayed. 

New Orleans, June 27th, 1884. 

(Signed) W. T. HOUSTON. Judge 


STaTE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 


I W.J. MeGeehan, clerk of the civil district court for the parish 

of Orleans, do hereby certify that the foregoing twenty-six pages do 

contain a true, correct, and complete copy of the entire rec- 

24 ord and of all the documents filed in the cause wherein Allen. 

West and Bush are plaintiffs and Alfred F. Jones and Wil- 

liam Jackson. master of the steamship Counsellor, are defendants, 

and Brown Bros. & Co. are interveners, duly instituted in this court 
under the No. 11577 of the docket thereof. 

In testimony whereof I have hereunto set my hand — affixed the 
seal of this court,at the city of New Orleans, on this sixteenth day of 
July, in the year of our Lord one thousand eight hundred and 
eigiity-four, and in the one hundred and ninth vear of the Inde- 
pendence of the United States of America. 

[Seal of Court. ] 
(Signed) W. J. McGEEHAN, 
Clerk Civil District Court for the Parish of Orleans. 


oO) Answer of Allen, West & Bush to Intervener & 3rd Opp. of Brown 
Bros. & Co. Filed November 1st, 1884. 
[’nited States Cireuit Court. 
ALLEN, West «& Busn ) 
a. > 10645. 
A. F. Jones e¢ als. 


And now come Allen, West & Bush and, for answer to the petition 
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of intervention and third opposition of Brown Bros. & Co., filed 
herein, deny all and singular the allegation- therein so far as the 
same tend in anywise to show any ownership or interest in the cotton 
therein mentioned as against the rights, demands, liens, and privi- 
leges of these respondents. 

And they aver that they have special lien and privilege under the 
law of Louisiana upon said cotton for the payment of the unpaid 
portion of the price thereof, as set forth in their petition in this 


eo cause, and that the said interveners and third opponents have not 
lawfully acquired, nor have they any rights whatever in or to 
ob sald cotton to the prejudice of these respondents. 

Wherefore they pray that said petition of intervention and 
third cpposition be dismissed, and that they bave costs and all gen- 
eral relief. 

(Signed) CHAS. S. RICE, 
Of Counsel. 
Judgment by Default. 
I;xtract from Minutes of Feb’y 19th, 1885. 
ALLEN, West & Busu 
8 ~ No. 10645. 
Atrrep F. Jones et als. } 
ad | 3 
On motion of Charles 5. Rice, attorney for plaintiffs, and on show- 
ing to the court that the defendant, Alfred F. Jones, has failed to 
answer, although duly cited, it is ordered that judgment by default 
be entered against the said defendant. 
‘Waiver Of Jury. Filed ) March. LSS. 
U.S. Cireuit Court. 
ALLEN, West & Bust ) 
ps. -No. 10645. 
A. I JONES. } 
37 Jury trial waived ; case to be tried by the judge. 
New Orleans, March 5, 1885. 
et 
(Signed ) CHAS. S. RICE, 
Att’y for PUUG. 
. BAYNE & DENEGRE, 


For Brown Brothers & Co. 
FARRAR & KRUTTSCHNITT, 
P’r T. L. B.. For Master. etc. 
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Waiver of Jury. Filed March 5, 1885. 


['nited States Cireuit Court. 


ALLEN. West & Busn 
DS. ‘ No. scenes” 


A. F. Jones: Brown Bros. & Co., Int’r’s. } 


In this case trial by jury is waived 


(Signed) . A. F. JONES 


Bill of Lading. Offered by —. 


Harrison Line—Lueas Ek. Moore & Co., 66 Baronne St., New Or- 
leans, La. 


Received, in good order and well conditioned, from A. F. Jones, 
for shipment upon the steamship called the Counsellor, 

ie: whereof is master for the present vovage Jackson, or whoever 
may goas master in the said steamship, now lying at the port of 

New Orleans and bound for Liverpool, — to say, two hundred and 
sixty-eight bales cotton, weighing 131,587 Ibs., under deck, being 
marked and numbered as in the mar- 


~ : hina a ~e gin, and are to be delivered from the 
So eet a 94 6 ship’s deck, when the ship’s responsi- 
L Xx ------ 44 “ bility then ceases, subject to the under- 
ee ean i mm * mentioned conditions, in the like f ood 
2 eee ee order and well conditioned, at the ‘port 
G G . 4 * of Liverpool, the act of God, the Queen’- 


ome enemies, pirates, robbers, thieves, ver- 


~"68 b. cotton 


Freight on 181,587 Ibe min, barratry of masters or mariners, 
ut .", d. per Ib...--.. £154 41 restraint of princes, rulers, of peo- 
Primage (142 ple-, loss or danger resulting from 


Total -¢161 1x 3 Insufficiency in strength of packages, 


from sweating, leakage, breakage, or 
from storage or contact with other goods, or from any of the fol- 
lowing per iis(w hether arising from the neglige nee, default, or error of 
judgine nt of the maste r, mariners, or enginee rs, or others of the 

5} crew, or otherwise however, excepted), name ly, risk of craft, ex- 
plosion or fire at sea in craft or on shore, boilers, steam, or ma- 
chinery, or from the consequence of any damage or injury thereto, how- 
ever such damage or injury may be caused; collision, stranding, or 
other perils of thesea, rivers, or navigation of whatever nature or kind 
soever and however such collision, stranding, or other peril may 
we caused, with libe rty, in the event of steamer being full ol Cargo, 
y putting back to New Orleans or in any port, or othe rwise being 
ne, vented from any cause from proceeding in the ordinary course of 
her voyage, to tranship the goods by any other steamer, and with 
liberty to sail with or without “pilots, and to tow and assist vessels in 
all situations. The ship is at liberty to call at any port or ports to 
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receive fuel, to land and receive goods or passengers. All fines, ex- 
penses, losses by detention of or damage to vessel or cargo caused 
by incorrect or insufficient marking of the packages or describing 
the contents thereof shall be paid by the shipper or consignee of 
the goods, and the ship-owners have a lien upon the goods 
40 until. the payment of all such costs, charges, or damages. 
The owners of these ships will not be accountable for gold, 
silver, bullion, specie, jewelry, precious stones or metals unless so 
specified in bill of lading and the value declared therein, or for any 
loss or damage goods may receive prior to actual shipment on board 
the steamer, from whatever cause arising. The master is at liberty 
to lighter the goods, if necessary, at the ship’s expense, but shipper’s 
risk. Freight payable in cash, free of interest and discount, on the 
invoice gross weight, and the owners of the vessel shall have a lien 
on the goods for unpaid freights and through freights (whether pay- 
able in advance at the port of shipment or not), lighterage, inland 
and coastwise carriage, shipping charges, and for payments made 
or liabilities incurred in respect of any charges stipulated herein to 
be borne by the owners of the goods, and also for all previously ul- 
satisfied freights and charges due to them by the shippers or con- 
signees; properly endorsed bill of lading to be given up against 
delivering order for the goods. In accepting this bill of 
t] lading the shipper agrees to its stipulation unto shipper’s 
order or to his assigns, freight for the said goods being paid, 
without allowance of credit or discount, at the rate of nine thirty- 
seconds of a penny st’'g per pound, as per margin, with five per cent. 
primage and average accustomed. 

In witness whereof the master or agent of the said steamship 
hath affirmned to three bills of lading, all of this tenor and date; one 
of which bill- being accomplished, the others to stand void. 

Dated at New Orleans this 6th day of June, 1854. 

Weights, measure, contents, quality, countermark, brand, and 
value unknown and not answerable for leakage or breakage or 
incorrect delivery of goods arising from insufficiency of marks 
and numbers. Not accountable for condition of bagging or country 
damage, if-any. ‘The goods to be taken from alongside by the con- 
signee when the steamer discharges immediately the vessel is ready 

to discharge, or otherwise they will be landed by the master 
42 and deposited, at the expense of the consignee and at his risk 

of fire, loss, or injury, in the warehouse provided for that pur- 
pose at Liverpool or sent to the public store, as the collector of the 
port at Liverpool shall direct, and when deposited in the warehouse 
to be subject to storage, the collector of the port being hereby au- 
thorized to grant a general order for discharge immediately after 
entry of the ship ; porterage of the delivery of the cargo to be done 
by the consignee of the steamer at the expense and the risk of the 
receivers of the cargo. 

(Signed) LUCAS E. MOORE & CO., Agents. 


Endorsed on back of bill of lading: Pp. A. F. Jones, S. Waters. 
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Order to Bond. 
STATE OF LOUISIANA: 
(‘jvil District Court for the Parish of Orleans. 


W EDNESDA Y, | lth Day of June, LSS4. 


Present: The Honorable W. T. Houston, judge. | 
43 ALLEN, West AND Busi ) 
is. No. L1dG7. 
A. F. JONES. 


On motion of Bayne & Denegre, att’ys for Brown Bros, & Co., in- 
terveners and third opponents— 

It is ordered that said interveners be allowed to bond and take 
possession of the 268 bales of cotton herein sequestered upon their 
furnishing bond and security, conditioned as the law directs and pro- 
vides, in the sum of twelve thousand six hundred and sixty-five /)°%y 
dollars. 


(Iéxtracts from the minutes.) 


(Signed) P. J. SULLIVAN, 
Deputy Clerk. 


Bond No. 11577. Filed June 12, ’S4. 
Civil District Court. 


Know all men that we, Brown Bros. & Co., as principals, — 

44 Chas. M. Hoffman, as security, are held unto Thomas Duffy, 

civil sheriff of the parish of Orleans,in the State of Louisiana, in 

the penal sum of twelve thousand six hundred and sixty-five .25 dol- 

lars; for the payment whereof-to the said civil sheriff, his executors, 

administrators, or assigns, we jointly and severally bind ourselves, 

our heirs, executors, and administrators, respectively, by these pres- 

ents,as witness our respective names hereunto afiixed,at New‘ rleans, 

this 11th day of June, in the year one thousand eight hundred and 
eiglity-four. 

Whereas in and by virtue of a writ of sequestration issued out of 
the honorable the civil district court for the parish of Orleans, at 
the suit of Allen, West and Bush vs. Alfred F. Jones et als. and num- 
bered 11577 on the docket of the said court, and which suit is now 
pending therein, the following-described property, to wit: 

Two hundred and sixty-eight bales of cotton, now on board and 
at the wharf of steamship Counsellor, now front Jackson square, 
and marked as follows: 
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has been seized, taken into the custody of the said sheriff, and de- 
tained according to law, but the same has been claimed by Brown 
Brothers & Company, intervener-, and has been released and deliv- 
ered to Brown Bros. & Co. upon their appearance in the said suit 
and delivering to the said civil sheriff, Thomas Duffy, the present 
obligation, the condition of which is such that if the said intervener- 
shall produce the property to meet the judgment of the court or sat- 
isfy such judgment as may be rendered, then this obligation to be 
void, or else to remain in full foree, virtue, and effect. 


(Signed) BROWN BROTHERS & CO., 
By Their Attorney, 
‘4 Pp. W. F. HALSEY. 
“ CHAS. M. HOFFMAN. 
" CHAS. M. HOFFMAN. 


Signed and delivered in presence of— 


46 Endorsed. un back of bond. 
Tranate 7? 
STATE OF LOUISIANA: 


Orrice Civit SuerRirr PARISH ORLEANS, 
NEW ORLEANS, June 11, 1884. 


| do hereby transfer, assign, and set over to plaintiffs and defend- 
ants herein all my right, title, and interest in and to the within 
bond. 
(Signed) THOMAS DUFFY, 
Civil Sheriff for the Parish of Orleans, 
Per JOHN CHAUK, 
Du Shervff. 
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? 


Cause Submitted. 
Extract from the Minutes, November Term, 1585. 


New Or:LEANS. WEDNESDAY, March 11th, 1885. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


ALLEN, West & Busu ) 
Ss. . No. 10645. 
Arrrep F. Jones. } 


This cause, as continued from the 5th, came on further to be heard, 
and after argument by counsel for the respective parties the cause 
was submitted. when the court took time to advise. 


Statement of Facts & Conclusions of Law. Filed May 15, 1885. 


47 Circuit Court of the United States, Eastern Distriét of Louis- 
lana. 


ALLEN, West AND BusH 
Sk 4 No. LO645. 


ALFRED F.Jonss et als.: Brown Bros. & Co., Interveners. 


KE. C. Billings, judge; Chas.8. Rice, for plaintiffs; Farrar & Krutt- 
schnitt, for Jackson, master, &c., defendant; Bayne & Denegre, for 
interveners. 

This cause having been tried without a jury, the same having 
been waived, the court finds the following as the facts of the ease: 

The plaintiffs sold to the defendant, Alfred F. Jones, on the 3rd 
day of June, 1SS4, 268 bales of cotton for the sum of S12.665 25, the 
terms of the sale being for cash. On the following day the cotton 
was delivered to thesaid defendant through the warehouseman, where 
the same was stored. On the 6th of June the said defendant paid 
upon this purchase the sum of $1,800, which he derived by or from 

advances made by interveners on bill of lading from a sale 
48 or pledge of the bill of lading for the cotton, leaving unpaid 

the balance of the price of the cotton, to wit, the sum of 
S10.865 25. 

The cotton was an agricultural product of the State of Louisiana, 
and the sale was made to the said defendant by the plaintiff. in the 
city of New Orleans. : 

On the 6th day of June all of the cotton was either laden on board 
or delivered to and in the possession of the steamship - Counsellor,” 
bound for Liverpool, and bills of lading in regular form were on that 
day issued for said cotton by the master of said steamship, and were 
on the same day transferred or pledged by the usual endorsement to 
the interveners, Brown Bros. & Co., who paid for or advanced on the 
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same the sum of £2,680 sterling—in the currency of the United 
States $12,882. 84— the full value of the cotton. 

On June 7th the plaintiffs instituted this suit, claiming a vendors’ 
lien for the unpaid balance of the price of the cotton, and on the 
same day sequestered the cotton and took it out of the possession of 

the master of the said steamship “ Counsellor,” who held the 
if) same for shipment, having given the said bills of lading 
therefor. 

As the conclusions of law drawn froim these facts the court finds— 

1. That the acts of 1868, No. 150, and of 1876, No. 72, of the Legis- 
lature of the State of Louisiana mean that the bills of lading and 
warehouse receipts for property, shipped or warehoused, shall fully 
represent the property, so that a transfer or pledge of those paper 
titles shall vest the property to the transferee or pledgee as fully as 
the delivery of the property itself. 

Il. That the acts of 1854 and 1855, now found in the Civil Code 
of Louisiana, art. 3227, since thev give the mght to the vendor to 
seize the thing sold, in whatsoever hands or place it may be found, 
and enforce his lien for the price which shall have preference over 
all other claims, operates as well against those who hold under pur- 
chase or pledge, through bills of lading, as well as by actual deliv- 
ery. 

IIIf. That the plaintiffs’ claim must prevail over that of the inter- 

veners. 
50 ~ LV. Therefore the plaintiffs must have judgment, enforcing 
that right upon the cotton to the extent of the unpaid price. 
To that extent the interveners’ claim is dismissed beyond that al- 
lowed, and that plaintiffs have judgment against the defendants in 
Jido for-all costs prior to the intervention, and that all costs sub- 
sequent to the intervention be paid out of the cotton sé questered. 
(Signed) KDWARD C. BILLINGS, Judge. 


Credle r Directing No Bantry ati Judqment lo he Made. 
Extract from Minutes of May 16th, 1885, April Term, 1885. 


NEW ORLEANS, SATURDAY, May 16th, 1885. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


ALLEN, West & Busy 
v8. No. 10645. 
A. F..Joxnes: Brown Bros. & Co.. Interveners. 


Counsel for interveners and plaintiffs being in court and sugyest- 
ing that A. F. Jones, the defendant, had died a few days prior to the 
decision made in this case, it Is ordered that no judgment or decree 

be rendered herein, and that all proceedings in this case be 
ol suspended until the defendant is represented and proper par- 
ties made and notice given thereof to plaintiffs and inter- 
veners. 


me 


to 
Ir 
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Petition to Make Administratrix of A. Fe Jones Succession Party. Filed 
Nov. 12th, LSSDS. 


ALLEN, West & Bustt ) 
~No. 1OG45. 


! 


ALE RED I. af INES ef als. } 


To the honorable the judges of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana: 

The amended and supplemental petition of Allen, West and Bush 
and the individual members of said firm, plaintiffs, respectfully 
shows— 

That since the submission of this cause one of the defendants, 
Alfred F. Jones, has departed this life; that the succession of said 
deceased has been opened in suit No. 14418 of the docket of the civil 
district court for the parish of Orleans, and Mrs. Jeanne Octavie Just- 
amand, widow of said Alfred IF. Jones, has been appointed and quali- 

tied as administratrix of said succession; that it Is necessary 
ao that said administratrix should be made party hereto as de- 
fendant. 

Wherefore petitioners (premises considered, as well as the duly 
certified copy of letters of administration, hereto annexed as part of 
this petition) bray that said Mrs. Jeanne Octavie Justamand, widow 
of said Alfred F. Jones and administratrix of his suecession, be 
made party defendant herein and be served with a copy of this 
petition and of the order of court in the premises. Petitioners pray 
for all general relief. 

(Signed) CHAS. 8S. RICE, 
Of Counsel. 
Order. 


Let this supplemental and amended petition be filed, and, as 
therein prayed for, let Mrs. Jeanne Octavie Justamand, widow of 
Alfred IF. Jones and administratrix of his succession, be made party 
defendant in this cause and be served with a copy of the foregoing 
petition and of this-order. 

New Orleans, La:, November 7th, 18585. 

(Signed) DON A. PARDEE, Judge. 


1 


Marshal's Return. 


Received Nov.-9th, 1885, by the U.S. marshal, and on the 9th day 
of Nov., 1885, [ served a true copy of the within petition and order 
on Mrs. A. F. Jones, defendant herein, by handing the same to 
Charles Jones, her son, over the age of fourteen years of age, at her 
domicil, cor. of Prytania and Seventh —, Mrs. Jones being sick in 
bed at the time of service. 

(Signed) R. B. PLEASANTS, 
UL. 8S. Marshal, E. D. La.., 
By J. WARD COLEMAN, 
Dep'ty U. 8. Marshal. 
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Copy of Letter of Adm’n. Filec Nov. 7th, 1885. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans, Division C. 
Succession of ALFrep F. Jones. No. 14418. 


This shall certify to all whom it may concern that on the twen- 

tieth day of May, in the vear of our Lord one thousand eight 

o4 hundred and eighty-five and the one hundred and ninth of 

the Independence of the United States of America, an appli- 

cation was made to the Honorable F. A. Monroe, judge of the civil 

district court for the parish of Orleans, division C, by Mrs. Jeanne 

Octavie Justamand, widow of Alfred F. Jones, praying that she 

might be appointed administratrix of the succession of Alfred F. 
Jones, deceased. . | 

Now, know ye that Mrs. Jeanne Octavie Justamand, widow of 
Alfred F. Jones, has been, and she is hereby, appointed administra- 
trix of the said Alfred F. Jones’ succession, and that she has fulfilled 
all the requisites of the law. 

Witness our hand- and the seal of the said civil district court this 
Ssrd day of August,in the year of our Lord one thousand eight hun- 
dred and eighty-five and in the 110th of the Independence of the 
United States. 

[SEAL. | (Signed) lh. A. MONROE, Judge. 
¥ JULES VIENNE, D’y Clerk. 


A true copy. 


(Sign-d) JULES VIENNE, D’y Clerk. 
a Rule for a New Trial. Entered & Filed May 10th, 1886. 
L'nited States Circuit Court. 


ALLEN, West AND Busu | 
7 
is , + 
. = —" No. 10645 
A. F. Jones et als.; Brown Brorners & Co., | ear 
Interveners. j 


On motion of Bayne & Denegre, attorneys for Brown Bros. & Co., 
it is ordered that the plaintiffs, Allen, West and Bush, and defend- 
ants, Mrs. Jones, administratrix of the estate of Alfred F. Jones, 
show cause, on Saturday, the 15th of May, why a new trial should 
not be granted herein on the ground that the facts as found by the 
court show that the defendants paid upon the purchase of the cotton 
$1,800, which he derived by and from the advances made by inter- 
vener- on a bill of lading for the cotton, and the evidence showed that 
the plaintiffs received said money derived from these advances made 
by interveners knowing that this was in accordance with the usual 
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course of business in New Orleans, viz., for the purchaser of 
56 cotton, after he received deliver- thereof from the plaintiff-, 
and placed the same on shipboard and received bills of lad- 
ing therefor, to negotiate his bills for the bill of lading for the pur- 
pose of paying for the cotton, and that the plaintiff- in this case, 
having made such delivery of the cotton to the defendant to enable 
him to ship said cotton and to receive bills of lading therefor, and 
knew- that he was negotiating his bills predicated upon the bills of 
lading, and is therefore estopped from setting up title against the inter- 
veners, who were bankers, making an advance upon the bills of 
lading under the circumstances above stated; that this course of 
business was testified to by Mr. Allen, one of the plaintiffs, and 
should have been found as a fact in the ease. 
2nd. That the defendants, having received complete and perfect 
delivery of the cotton from the plaintiff, and having procured bills 
of Jading for the same after it was laden on shipboard, negotiated 
said bills of lading with interveners, who were bankers, and 
O7 who received said bills of lading as clear negotiable instru- 
ments, having advanced upon the bills of said defendant 
accompanying said bills full value of said cotton, and were and are 
entitled to hold the same as negotiable instruments, free from any 
lien or incumbrance; that in the Federal court the right to hold 
and avail of such negotiable instrument is a commercial question 
and determinable by the commercial law,and ander that law inter- 
veners were entitled to the proceeds of said cotton; that in the state- 
ment of facts found by the court there is some inconsistency, in 
this, that while interveners are treated and recognized in one part 
of the statement as having made advances upon thie bills of lading, 
In another paragraph it is implied that Messrs. Brown Bros. & Co. 
were purchasers of said bill of lading, and thereby became purchas- 
ers of said cotton; that the court recognized the fact that under the 
acts of the Legislature of 1868 and of 1872 bills of lading represent 
fully the property described in them, and that all rights to 
58 the same pass by the transfer of the bill of lading, and that 
under and by said acts said bills of lading are declared heyo- 
tiable instruments, and, being so declared, are subject to the rules 
and regulations pertaining to negotiable instruments, and that the 
rights of the interveners to hold the cotton described thereon should 
have been recognized by the court. 


Marshal's Return. Filed May 13, 1886. 


Received May 11th, 1886, by the U.S. marshal, and on the 11th 
of May, 1886, I served true copies of the within motion on the within- 
named parties as follows: On the commercial firm of Allen, West 
and Bush, by handing the same to Mr. Allen in person ; Mrs. Jones, 
by handing the same to her in person. 

(Signed) R. B. PLEASANTS, 
U. S. Marshal. 
JNO. BAKER, 
Dep'ty U.S. Marshal. 
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Motion for New Trial. Entered & Filed May 29th, 1886. 


59 U.S. Cireuit Court, East. Dist. La. 


ALLEN, West & Bush ) 
Us. 


- No. 10645. 
A. F. Jones et als. j 


On motion of William Jackson, master of the steamship “ Coun- 
sellor,” bailee of her owners, it is ordered that plaintiffs show cause, 
on Saturday, the 20th day of , 1586, at 11 o’clock a. m., why a 
new trial should not be granted herein on the grounds following: 

(1.) That the judgment herein is contrary to the law and evi- 
dence. 

(2.) That said judgment is especially erroneous in so far as it con- 
demns this mover to pay any costs herein. 


Rule for New Trial Submitted. 
Extract from Minutes, April Term, 1885. 


New Or eans, Saturday, 29th May, 1886. 
Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district Judge. 


ALLEN, West & Busu 
v8. . No. 10645. 
A. F. JONES el als. 


This cause came on to be heard on the motion of interveners and 
defendant, William Jackson, for a new trial herein, Bayne and 
Denegre and Farrar and Kruttsclinitt appearing for movers, 
60 Chas. S. Rice for respondent, and was argued by counsel for 
the respective parties and submitted, and the court took time 

to advise. 


Rule for New Trial Refused. 
Extract from Minutes, April Term, 1885. 


New Orveans, Saturday, June 3d, 1886. 


Court met pursuant to adjournment. 
Present: Hon. Edward C. Billings, district judge. 


ALLEN, West & Busi ) 
v8. ag 10645. 


A. F. Jones: Brown Broruners «& Co., Interveners. 


This cause came on to be heard on the motion for a new trial 
herein filed by the interveners, and was argued by the counsel for 
the parties respectively; whereupon, and upon consideration thereof, 
it is ordered that said application for a new trial be refused and that 
the judgment herein remain undisturbed. 
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61] Judgment, 


Circuit Court of the United States, Fifth Circuit and Eastern District 
of Louisiana. April Term, 1886. 


ALLEN, West & Busi 
US. - No. 10645. 
Aurrep F. Jones ef als. ) : 


New Orveans, Tuurspay, May 6th, 1886. 

Court met pursuant to adjournment. 

Present: Hon. Eduard C. Billings, district judge. 

The parties in this cause having filed a stipulation waiving the 
intervention of a jury and submitted the cause to the court upon 
the issues of fact as well — of law, andthe court, having considered 
the evidence and being advised in the premises, finds the issues of 
fact raised by the pleadings in favor of the plaintiffs. It is there- 
fore ordered, adjudged, and decreed that there be judgment in favor 
of the plaintiffs, the commercial firm of Allen, West and Bush, 
composed of James H. Allen, Thomas H. West, John C. Bush, and 

against the defendants, the succession of Alfred I. Jones, in 
62 the sum of ten thousand eight hundred and sixty-five ,?, 

dollars ($10,865.25), with legal interest thereon from the 7th 
day of June, 1884, until paid, with recognition of lien and privi- 
lege in favor of said plaintiffs as vendors upon the two hundred 
and sixty-eight bales of cotton herein sequestered for the payment 
of the same. 

It is further ordered, adjudged, and decreed that the petition of 
intervention and third opposition of the commercial firm of Brown 
Brothers & Co., composed of James M. Brown, Charles D. Dickey, 
foward Dotler, Johu Crosby Brown, John Edgar Johnson, Stewart 
Henry Brown, Francis A. Hamilton, Alexander H. Brown, Mark 
W. Collett, and Frederic Chalmers, be to the extent of the judg- 
ment, with lien and privilege, hereinabove rendered in favor of 
the said plaintiffs as vendors of said cotton sequestered herein, and 
the same is dismissed, but that to any residue of said cotton or its 

proceeds, after satisfaction of the aforesaid judgment there- 
65 upon, the said interveners and third opponents be declared 
to be entitled and accordingly have judgment therefor. 

lt is further ordered, adjudged, and decreed that said plaintiffs 
have judgment against the defendants, the succession of Alfred F. 
Jones, and William Jackson, master of the steamship “ Counsellor,” 
and as bailee of the owner of said steamship, in so/ido, for all costs 
incurred in this suit prior to ¢o the filing of said petition of interven- 
tion and third opposition, and that all costs incurred subsequent to 
the filing of said petition be paid out of the cotton sequestered or its 
proceeds, 

Judgment rendered May 6th, 1886. 

Judgment signed June 4th, 1886. 


(Signed) EDUARD C. BILLINGS, Judge. 
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Motion for Writ of Error. Filed June 4th, 1886. 
U.S. Cireuit Court. 


Atien, West & Busn 
rs. > No. LOG45, 
A. F. Joxes: Brown Bros... Interveners. 


On motion of Bayne & Denegre, attorneys for Brown Bros. 
64 & Co., interveners in the case of Allen, West & Bush, ws. A. 
I. Jones, and on suggesting that they are aggrieved by the 
judgment herein rendered, they move the court to grant them a writ 
of error with supersedeas, returnable to the Supreme Court of the 
United States, next term, the second Monday of October, upon giv- 
ing bond and security in the sum of $14,000. 
Service accepted ; citation upon writ of error waived. 
June 4th, 1886. 
(Signed) CHAS. 8S. RICE, 
Att’y for Allen, West & Bush. 


Bond for Writ of Error. Filed June 11th, 1886. 
l"nited States Circuit Court, Eastern District of Louisiana. 


ALLEN. West & Busan ) 
Us > No. 10645. 


A. EF. Jones ef als.; Brown Bros. & Co., Interveners. 


Know all men by these presents that we, Brown Brothers & Co., 
as principal, W. I’. Halsey and C, F. Hoffman, as sureties, are 
65 held and firmly bound unto Allen, West and Bush, A. F. 
Jones, Annetto O. I. Jones, administrator of A. F. Jones’ 
estate: William Jackson, master, &c., in the full and just sum of 
fourteen thousand dollars, to be paid tothe said Allen, West & Bush, 
Annette O. [. Jones, adm’r of A. F. Jones; William Jackson, master, 
&e.,—certain attorney, executors, administrators, or assigns; to which 
payment, well and truly to be made, we bind ourselves, our heirs, ex- 
ecutors, administrators, jointly and severally, by these presents, 
Sealed with our seals and dated this tenth day of June, in the year 
of our Lord one thousand eight hundred and eighty-six. 
Whereas lately, at a circuit — of the United States, fifth judicial 
circuit, holding sessions in and for the eastern district of Louisiana, 
No. 10645, in a suit depending in said circuit court, wherein Allen, 
West and Bush are plaintiffs and A. F. Jones & Annette O. P. Jones, 
adm’r’x. and William Jackson, master, &c., are defendants, and 
Brown Brothers & Co. interveners, judgment was rendered against 
them and William Jackson, master, &c.,and Mrs. Annette O. 
66 J. Jones, administratrix of A. F. Jones, et als., defendant-; and 
the said Brown Brothers & Co. having obtained a writ of 
error and filed a copy thereof in the clerk’s office of the said circuit 
court to reverse the judgment in the aforesaid suit, and a citation, 
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directed to the said Allen, West and Bush, Annette O. J. Jones, ad- 
ministratrix of A. F. Jones’ estate, & William Jackson, master, 
etc., citing and admonishing them to be and appear at the Supreme 
Court of the United States to be holden at Washington the second 
Monday of October next: 
Now, the condition of the above obligation is such that if the said ' 
Brown Brothers & Co. shall prosecute this writ to effect and answer 
all damages and cost if they fail to make plea good, then the above 
obligation to be void; else to remain in full force and virtue. , 


(Signed) Pp. BROWN BROTHERS & CO. [L. s.] 
W. F. HALSEY. 

(Signed) W. F. HALSEY. Ht ‘ 

‘ C. F. HOFFMAN, a 


Per W. F. HALSEY. 


Sealed and delivered in the presence of— 


Bond approved June 11th, 1886. 


(S'g’d) EDUARD C. BILLINGS, Judge. 
67 Motion for Writ of Error. Entered and Filed June 12th, 1886. 
U.S. Cireuit Court, Eastern Dist. of La. 


ALLEN, West & Busn ) 
vs. > No. 10645. 
A. F. Jones & als.; Brown Brotuers, Interveners. } 


On motion of Farrar & Kruttschnitt, attornev- for William Jack- 
son, master of the steamship Counsellor and, as such, bailee for her 
owners, one of defendants in the above cause, and on suggesting 
to the court that said defendant is informed and believes that there 
is error, to his prejudice, in the final judgment heretofore rendered 
in this cause against him,and that he desires to cake a writ of error 
from said judgment, to operate as a supersedeas and to be returnable 
according to law, it is ordered by the court that a writ of error, to 
operate as a supersedeas, be granted to said defendant, returnable 
to the Supreme Court of the United States on the second Monday 
of October, 1886, upon said defendant giving bond and security in 
the sum of five hundred dollars, conditioned as the law directs. | 


68 Service accepted. Citation In error waived. 
New Orleans, June 12th, 1886. | 
(Signed) ALLEN, WEST & BUSH. 


By CHAS. 8S. RICE, Of Counsel. 


—— 


BROWN BROS. & CO. VS. ALLEN, WEST & BUSH ET AL. pat 


Bond for Writ of Error. Filed June 14, 1856. 
[’nited States Circuit Court. Fastern District of Louisiana. 


ALLEN, West & warms 
vs. 10645. 
_ F. Jones et als. ye 


Know all men by these presents that we, William Jackson, master 
of the steamship Counsellor and bailee of her owners, as principal, 
and Alfred Le Blane, as surety, are held and firmly bound unto the 
commercial firm of Allen, West & Bush, the commercial firm of 
Brown Brothers & Co., and Mrs. Annette Jones, administratrix of 
A. F. Jones, in the full sum of eight hundred dollars, to be paid to 
the said Allen, West & Bush, Brown Brothers & Company, and 
Annette Jones, administratrix of A. F. Jones, their certain attorneys, 

executors, administrators, or assigns; to which payment, well 
69 and truly to be made, we bind ourselves, our heirs, executors, 
and administrators, jointly and severally, bv these presents. 

Sealed with our seals and dated this 14th day of June, in the year 
of our Lord one thousand eight hundred and eighty-six. 

Whereas lately at a circuit court of the United States, fifth judi- 
cial circuit, holding sessions in and for the eastern district of Louis- 
jana, in a suit depending in said circuit court, wherein said com- 
mercial firm of Allen, West and Bush is plaintiff and said Jackson 
and said Mrs. Jones, administratrix, are defendants and said Brown 
brothers & Co. are interveners, a judgment was rendered against 
suid Jackson, defendant, and the said William Jackson, master of 
the steamship Counsellor and bailee of her owners, having obtained 
a writ of error and filed a copy thereof in the clerk’s office of the 
said circuit court to reverse the judgment in the aforesaid suit and 
a citation directed to the said commercial firm of Allen, West and 

Bush, the commercial firm of Brown Brothers & Co., and Mrs. 
70 Annette Jones, administratrix of A. F. Jones, citing & ad- 

monisbing them and each ot them to be and appear at the 
Supreme Court of the United States to be holden at Washington the 
second Mondav of October next: 

Now, the condition of the above obligation is such that if the said 
William Jackson, master of the steamship Counsellor and bailee of 
her owners, shall prosecute said writ to effect and answer all dam- 
ages and cost if he fails to make his plea good, then the above obli- 
gation to be void; else to remain in full force and virtue. 

Sealed and delivered in the presence of— 

(Signed) WILLIAM JACKSON, 
Master of the Steamship Counsellor & Bailee of Her Owners, 
By E. B. KRUTTSCHNITT, 
Hlis Att’ y-al- Law. 
(Signed) ALFRED Le BLANC. 


Bond approved June 14, 1886. 
(Sig’d) EDWARD C. BILLINGS, Judge. 


J) W. JACKSON, &¢., VS. ALLEN, WEST & BUSH ET AL. AND 


Unirep Srates or Ayerica, | 
Eastern District of Louisiana, j ~ ’ 


Personally appeared Alfred Le Blanc, who, being duly sworn, de- 

poses and says that he is the surety on the within bond ; that 

71 he resides in the city of New Orleans, State of Louisiana, and 

is worth the full sum of eight hundred dollars over and 

above all his debts and liabilities and property exempt from exe- 
cution. 


(Signed) ALFRED Le BLANC. 
Subscribed and sworn before me this 14th day of June, 1SS6. 
[SEAL. | (Signed) J. G. EUSTIS, 
> Not. Puh. 

72 Unirep StTates OF AMERICA: 


Circuit Court of the United States, Fifth Circuit and Eastern District 
: of Loutsiana. 
CLERK'S OFFICE 
|, Edward R. Hunt, clerk of the circuit court of the United States 
for the fifth circuit and eastern district of Louisiana, do hereby cer- 
tify that the foregoing 71 pages contain and form a full, complete, 
true, and perfect transcript of the record and proceedings had, to- 
gether with all the evidence adduced, on the trial of the case of 
Allen, West & Bush vs. A. I. Jones et als., Brown Bros. & Co., inter- 
veners, No. 10645 of the docket of the said court. 
Witness my hand and the seal of said court, at the city of New 
Orleans, this 17 dav of July, A. D. 1886. | 
(Seal U.S. Cireuit Court for the 5th Circuit l 
| & Eastern Distriet of La j 


B. R. HONT, Clerk. 


|, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward R. Hunt, whose name is signed 
to the above certificate as clerk of the ecireuit court of the United 
States for the fifth cireuit and eastern district of Louisiana, was, at 
the time of signing said certificate and is now, the clerk of suid 
court; that said certificate is in due form of law, and that full faith 
and credit are due to his official attestations as such clerk. 

Given under my hand, at the city of New Orleans, in said district, 
this 17 day of July, A. D. 1586 

KDWARD C. BILLINGS, Judge. 


13 UNITED STATES OF AMERICA, 88 


The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth cireuit 
and holding sessions for the eastern district of Louisiana, Greet- 


Ing: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you 


BROWN BROS. & CO. VS. ALLEN, WEST & BUSH ET AL. 31 


or some of you, between Allen, West & Bush, plaintiffs, and A. F. 
Jones and Annette O. J. Jones, administratrix of A. F. Jones’ estate ; 
William Jackson, master, &c., defendants, and Brown Brothers & 
Co.. interveners, No. 10645 of the docket of said court, a manifest 
error hath happened, to the great damage of the said Brown 
Brothers & Co., interveners, as by their complaint appears, we, 
being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done tt the parties aforesaid 
in this behalf,do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ. so that 
you have the s sume ut W ashington On the second Mond: “uy of October 
next, in the said Supreme Court to be then and there held, that, the 
records and proceedings aforesaid being Inspec ted, the said Supreme 
(court mav cause further te be done therein to correct that error what 
of right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United Stat this 11 day of June, in the’ 
year of our Lord one thousand eight hi alive and eighty-six. 

(Seal U.S. Cireuit Court for the 5th Circuit ) 
& Eastern District of La 
KE. R. HUNT, 
Cl rk ot thar l nited States (Vreuil ( ourt 
for the Eastern District of Louisiana. 


v4 | Endorsed :] United States cireuit court. No. 10645. Brown 

Brothers WV (2... interveners, plaintiffs in error, versus Allen, 
West & Bush, A. F. Jones, Annette O. J. Jones, administratrix ; 
William Jackson, defendants in error. Writ of error. Filed June 
11, 1586. E. R. Hunt, clerk. 


i) THe Untrep States or AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to A. F. Jones, Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, to be holden at the city of 
Washington on the second Monday of October next, pursuant Lo a 
writ of error filed in the clerk’s office of the cireuit court of the 
United States for the fifth circuit and eastern district of Louisiana, 
wherein Brown Bros. & Co., interveners, are plaintiffs in error, and 
you and each of you are defendants in) error, to show CHuUSEe, if any 
there be, why the jadgment rendered against the said Brown Bros. 


& Co., interveners, as in said writ mentioned, should not be cor- 


rected and why speedv justice should not be done to the purties in 
that behalf. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 


29 


o2 W. JACKSON, &¢C., VS. ALLEN, WEST & BUSH ET AL. AND 
Supreme Court of the United States, this 11 day of June, in the 
year of our Lord one thousand eight hundred and eighty-six. 


EDWARD C. BILLINGS, Judge. 


6 [Endorsed :] United States circuit court, eastern district of 
Louisiana. No. 10645. Brown Bros. & Co., interveners, 

plaintiffs in error, vs. Allen, West & Bush et als., defendants in error. 

Citation. Filed June 15,1886. E. R. Hunt, clerk. Original. 


( 


Marshal's Re furn. 


Received Jun- 12, 1886, by the U. S. marshal, and on the 14 day 
of June, 1886, I served a true daplicate of the within citation in 
error on A. I. Jones, deceased, by handing the same to Mrs. Annette 
O. J. Jones, his widow and administratrix, in person, in the city of 
New Orleans. 

R. B. PLEASANTS, 
U. S. Marshal. 
JNO. BAKER, 
Dep'ty U. S. Mar. 


|, John Baker, being duly sworn, do depose and say that [ am 
a lawful deputy of R. Bb. Pleasants, U.S. marshal of the eastern dis- 
trict of Louisiana, and that the above service as made ‘and repre- 
sented by me Is true and correct. 


JOHN BAKER. 


Subscribed and sworn before me June 14, 1886. 
B. R. HUNT, 
Commissioner United States Circuit Court, 
kKastern District of Louisiana 


4d Tae Unsirep Srates OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 
The Pre sident of the United States to William Jackson, master, XC.., 

Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the eclerk’s othee of the circuit court of the LU nited 
States for the fifth cireuit and eastern district of Louisiana, wherein 
brown bros W Co., interveners, are plaintiffs in error and yo and 
each of you are defendants in error, to show cause, if any there be, 
why the judgment rendered against the said Brown Bros. & Co., in- 
terveners, as in said writ mentioned, should not be corrected and 
why speedy justice should not be done to the parties in that be- 
half. 

Witness the Honorable Morrison R. W aite. Chief Justice of the 
Supreme Court of the United States, this 11 day of June,in the year 
of our Lord one thousand eight hundred and eighty-six. 


EDWARD C. BILLINGS, Judge. 


‘tte 


ith 
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78 [ Endorsed :] United States circuit court, eastern district of 
Louisiana. No. 10645. Brown Bros. & Co., interveners, 

plaintiffs in error, vs. Allen, West & Bush et als, defendants in error. 

Citation. Filed June 15, 1886. E. R. Hunt, clerk. Original. 


Marshal's he turn . 


Received Jun- 12, 1886, by U.S. marshal, and on the 14th June, 
ISS6, I served a true duplicate of the within citation in error on 
William Jackson, master, &c., defendant herein, by handing same 
to Mr. E. B. Kruttschnitt in person, in the city of New Orleans, he 
being a member of the firm of Farrar & Kruttschnitt, attorneys, 
and said Kruttsehnitt being attorney for said William Jackson, 
master. 

R. B. PLEASANTS, U.S. Ml, 
by JOHN BAKER, 
Dep ty [/ S. Marsh'l. 


I, John Baker, being duly sworn, do depose & say that I am a 
lawful deputy of R. B. Pleasants, U.S. marshal for the eastern dis- 
trict of Louisiana, and that the above service as made & reported 
by me is true and correct. 


JOHN BAKER. 


Subscribed and sworn before me June 14, 1SS6. 
bE. R. HUNT, 
Commissioner United States Circuit Court, 


kastern District Louisiana 


79 THE UNITED STATES OF AMERICA 
Circuit Court of the United States, Eastern District of Louisiana. 
The President of the United States to Annette O. J. Jones. adminis- 
tratrix of A. F. Jones’ estate, Greeting 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ 
of error filed in the el rk’s office of the circuit court of the United 
States for the fifth cireuit and eastern a strict of Louisiana wherein 
Brown Bros. & Co., interveners, are plaintiffs in error and you and 
each of you are defendants in error, to show cause, If any there be, 
why the judgment rendered against the said Brown Bros. & Co., in- 
terveners, as in said writ mentioned, should not be corrected and 
why speedy justice should not be done to the parties in that behalf. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 1] day of June, in the 
year of our Lord one thousand eight hundred and eighty-six. 


EDWARD C. BILLINGS, Judge. 


8U | Endorsed * L’nited States cireuit court. eastern district of 
Louisiana. No. 10645. Brown Bros. & Co., interveners, 
D—305 


o4 W. JACKSON, &¢., VS. ALLEN, WEST & BUSH ET AL. AND 


plaintiffs in error, vs. Allen, West & Bush et als., defendants in error. 
Citation. Filed June 15, 1886. E. R. Hunt, clerk. Original. 


Marshal's Re lurn. 


Received Jun- 12. LSS6, by the U. S. marshal, and On the 14 dav 
of June. 1886. [ served a true duplicate of the within eitation in 
error on Annette O. J. Jones, administratrix of A. F. Jones & estate, 
by handing the same to her in person in the city of New Orleans. 

: R. B. PLEASANTS,° 
US. Marshal. 
JOHN BAKER, 
Dep'ty U. S. Mar. 


[, John Baker, being duly sworn, do depose & say that I ama 
lawful dep'ty of R. B. Pleasants, U. S: marshal for the e-stern dis- 
trict of Louisiana, and that the above service as made and repre- 
sented bv Ine 1s true and correct 

JOHN BAKER. 


Subscribed and sworn before me June 14, 1586. 
y. & BUM. 
(Commissioner United Sales Circuit Court. 


Kastern District of Louisiana. 


8] UnItTED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth .cireuit 
and holding sessions for the eastern district of Louisiana, Greeting - 
Because in the record and proceedings, as also in the rendition of 

the judgment of a plea which is in the said cireuit court, before vou 

or some of you, between the commercial firm of Allen, West WN Bush 
and James H. Allen, Thomas H. West, and John C. Bush, the in- 
dividual members of said firm, as plaintiffs; William Jackson, master 
of the steamship Counsellor and, as such, bailee of her owners, and 

Mrs. Annette Jones, administratrix of A. F. Jones, as defendants: 

and the commercial firm of Brown Brothers & Co. and James M. 

Brown, Charles D. Dickey, Howard Dotler, Jolin Crosby Brown, John 

Kdgar Johnson, l'rederick Chalmers, Mark W. Collest, Francis A. 

Hamilton, Alexander H. Brown, and Stuart M. Brown, the individ- 

ual members of said firm, as interveners, manifest error hath hap- 

pened, to the great damage of the said William Jackson, master of 
the steamship Counsellor and, as such, bailee of her owners, as by 
his complaint appears, we, being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf,do command you, if judgment be 
therein given, thatthen, under your seal, distinetiv and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 
' second Monday of October next, in the said Supreme Court to be 


i acl 


BROWN BROS. & CO. VS. ALLEN, WEST & BUSH ET AL. ov 


then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further Lo be done 
ther In to correct that error what Or} rigit and according to the laws 
ind customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 14 day of June, in the 


year of our Lord one thousand eight hundred and eighty-six. 
{Seal U.S. Circuit Court for the 5th Cireuit ) 
and Eastern District of La " 


m& R. HUNT, 
f I rk of thre Unite id S les Circuit Court 
for thie ha ern District of Louisiana. 


SZ | Endorsed : | United States circuit court. No. 10645. Wil- 

lain Jackson, master of the st amship ( ‘ounsellor WN bailee of 
her owners, plaintiffs in error, versus Allen, West & Bush et als., de- 
fendants in error. Writ of error. Filed June 14, 1886. E. R. 
Hunt, clerk. 


83 THe Unitep STATES OF AMERICA 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the United States to Mrs. Annette Jones, adminis- 
tratrix of A. F. Jones, Greeting: 

You are hereby cited and admonished to be and appear at a 
supr me Court of the United States, to be holden at the city of 
Washington on the second Monday of October next, pursuant to a 
writ of error filed in the clerk’s office of the ecirenit court of the 
Lo nite r States for the fifth circuit and eastern district of Lousiana, 
wherein William Jackson, master of the steamship Counsellor and, 
is un bailee of he TT owners, 1s plat lhl ft iti errorand the commercial 
firm of Allen, West & Bush and James H. Allen. Thomas H. West, 
and John C. Bush, the individual members of said firm: Mrs. An- 
nette Jones. administratrix of A. F. Jones, defendant, and the com- 
mercial firm of Brown Brothers & Co., James M. Brown, Charles D. 
Dickey, Howard Doller. a rosby Brown, John Edgar Johnson, 
lk rederick Chalmers, Mark Collest, Franeis A. Hamilton, Alex- 
ander Hl. Brown, Stuart M hae the individual members of said 
firm, interveners, are defendants in error, toshow cause, ifany there 
be, why the ju dgment rendered against the said William Jackson, 
master of the steamship Counsellor and, as such, bailee of her 
owners, as In said writ mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 14 day of June, in the 
year of our Lord one thousand eight hundred and eighty-six. 


EDWARD C. BILLINGS, Judge. 


S4 | Endorsed:| Return. United States cireuit court, east- 
ern district of Louisiana. No. 10645. William Jackson, 
master of the steamship Counsellor and bailee of her owners, plain- 


ob WILLIAM JACKSON, &¢€., VS. ALLEN, WEST & BUSH ET AL. 


tiff in error. vs. Allen. West & Bush ef als.defendants in error. Cita- 
tion. Filed June 16, 1886. E. R. Hunt, clerk. 


Marshal's iC funn. 


Received Jun- 15, 1SS6, by the UC. S. marshal, and on the 16th 
June, 1886, [ served a true duplicate of the within citation In error 
on Mrs. Annette Jones, administratrix of A. I Jones, deceased. by 
handing same to her in person at her domicile in the city of New 
Orleans, La. 


R. B. PLEASANTS., 
U.S. Ml, £. D. of La., 
by JOHN BAKER, 
; Deputy . . at 


|, John Baker, being duly sworn, do depose and say that [ am a 
lawful deputy United States marshal for the eastern district of 
Louisiana, and that the service as above reported was made by ne 
and is correct & true. 

JOHN BAKER. 

Subscribed and sworn before me this 16th day of June, 1856. 

(Seal U. S. Cireuit Court for the 5th Cireuit | 
& Eastern District of La f 
B®. R. HUNT, Clerk. 


endorsed Ol cover: ? Louisiana C. UY U. S. No. 30D. William 
Jackson, master of the steamship “Counsellor,” plaintiff in error, 
vs. Allen, West & Bush, Brown Brothers & Co., et al. Filed July 
31, 1886. No. 306. Brown Brothers & Company, plaintiffs in error, 
vs. Allen, West & Bush ef al. Filed July o1, 1SS6. 
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APPENDIX. 


No. 150. | AN ACT 


To prevent the issue of false receipts or bills of lading and to punish fraud- 
ulent transfers of property by cotton presses, wharfingers and others 


SecTION 1. Be it enacted by the Senate and House of Repre- 
sentatives of the State of Louisiana in General Assembly convened, 


That no cotton press, wharfinger, or other person shall issue 
any receipt or other voucher for any goods, wares, merchan- 
dise, grain, flour, or other produce and commodity to any 
person or persons purporting to be the holder, owner or 
owners thereof, unless such goods, wares, merchandise, grain 
or othe produce or commodity shall have been actually re- 
ceived into store or upon the premises of such cotton press, 
wharfinger or other person, and shall be in the store or on 
the premises aforesaid, or under his control at the time of 
issuing such receipt 

Sec. 2. Be at furthe enacted, ete., That no cotton press, 
wharlinger or other person shail issue any receipt or other 
voucher upon any goods, wares, merchandise, grain, flour 
or other produce or commodity to any person or persons for 
money loaned or other indebtedness, unless such goods, 
Wares, merchandise, grain, flour or other produce or com- 
modity shall be at the time of issuing such receipt in the 
custody of such cotton press, wharfinger or other person, 
and shall be in store, or upon the premises and under his 
control, at the time of issuing such receipt or other voucher 
as aforesaid. 

SEC. oO. Bi uf further enacted, elc., That no cotton press, 
wharfinger, or other person, shall issue any second or du- 
plicate receipt for any goods, wares, merchandise, grain, 
flour, or other produce or commodity, while any former re- 
ceipt for any such goods, wares, merchandise, grain, flour, 
or other produce or commodity as aforesaid, or any part 
thereof, shall be outstanding and uncanceled without writ- 
ing across the face.of the same “ Duplicate.” 

Sec. 4. Be iat further enacted, ete., That no cotton press, 
wharfinger or other person shall sell or incumber, ship, trans- 
fer or In any manner remove or permit to be shipped, trans- 
ferred or removed beyond his control any goods, wares, mer- 
chandise, grain, flour, or other produce or commodity, for 
which a receipt shall have been given by him as aforesaid, 


whether received for storing, shipping, grinding, manufact- 


uring or other purpose, without the written assent of the per- 
son or persons holding such receipt 

Sec. oO. Be it furthe r enacted, etc., ‘That no master, owner or 
agent of any boat or vessel of any description, forwarder, or 
othcer or agent of any railroad, transfer or transportation 
company, or other person shall sign or give any bill of lad- 
ing, receipt or other voucher or document for any merchan- 
dise or property by which it shall appear that such merchan- 
dise or property has been shipped on board of any boat, 
vessel, railroad car or other vehicle, unless: the same shall 
have been actually shipped and put on board, and shall be 
at the time actually on board, or le livered Lo such boat, ves- 
sel, car, or other vehicle, to be carried or conveyed as ex- 
pressed 1 said bill ot lading, receipt or other voucher or 
document 

Sec. 6. Be it further enacted. etc... That eotton press receipts 
given for any goods, wares, merchandise, grain, flour or other 
produce or commodity stored or deposited with any cotton 
press, Wharfinger or other person, or any bill of lading given 
by any forwarder, boat, vessel, railroad, transportation or trans- 
fer company may be transferred by indorsement therein, and 
iny person to whom the same may be transferred shali be 
deemed and taken to be the owner of the goods, wares, mer- 
chandise, grain, flour or other produce or commodity therein 
specified, so far as to give validity to any pledge, lien or 
transfer made or created by such-person or persons, but no 
property shall be delivered except on surrender and cancel- 
lation of said original receipt or bill of lading of the indorse- 
ment of such de livery thereon; 1n case of partial delivery 
all cotton press receipts or bills of lading, however, which 
shall have the words ~” Now ie rotiable 2 plainly written or 
stamped on the face thereof, shall be exempt from the pro 
visions of this section. 

Sec. 7. Be it further enacted, ete., That any cotton press, 
wharfinger, forwarder or other person who shall violate any 
of the provisions of this act shall be deemed guilty of a 


criminal offense, and upon indictment and conviction, shall 
be fined in any sum not exceeding five thousand dollars, or 
imprisoned in the penitentiary of this State not exceeding 
five years, or both. And all and every person or persons 
aggrieved by the violation of any of the provisions of this 
act may have and maintain an action at law against the 
person or persons, corporation or corporations, ylolating any 
of the provisions of this act to recover all damages, imme- 
diate or consequential, which he or they may have sustained 
by reason of any such violation as aforesaid, before any court 
of competent jurisdiction, whether such person or persons 
shall have been convicted of fraud as aforesaid under this 
act or not. 

Sec. 8. Be it further enacted, etc., That all the provisions of 
this act shall apply and be applicable to bills of lading and 


to all persons or corporations, their agents or servants that 


shall or may issue bills of lading of any kind or descrip- 
tion the same as if the words “ forwarded and bills of lad- 
ing ” were mentioned in every section of this act. 

Sec. 9. Be it further enacted, etc., That all receipts, bills of 
lading, 
press, Wharfinger, forwarder or other person, jboat, vessel, 
railroad, transportation or transfer company, ak by this act 


provided, shall be negotiable by indorsement in blank or by 


vouchers or other documents issued by any cotton 


special indorsement, in the same manner and: to the same 
extent as bills of exchange and promissory notes now are. 

Sec. 10. Be it further enacted, ete., That no printed or writ- 
ten conditions or clauses inserted in or attached to any cot- 
ton press receipt on or bill of lading, which in any way 
limits the liability imposed by this act shall have any effect 
or force whatsoever. 

Sec. 11. Be it further enacted, etc., That so much of the pre- 
ceding sections of this act as forbids the delivery of property 
except on surrender and cancellation of the original receipt 
or bill of lading or the indorsement of such delivery thereon 
in case of partial delivery, shall not apply to property, re- 
plevied or removed by operation of law. 


© 


Sec. 12. Be it further enacted, etc., That if any commission 
merchant, agent or other person, storing or shipping any 
goods, wares, merchandise, grain, flour or other produce or 
commodity in his own name, being in the possession thereof 
for or on account of another party, and negotiating, pledg- 
ing or hypothecating the cotton press receipt or bill of lad- 
ing received therefor, and not accounting or paying over to 
his principal or owner of the property the amount so re- 
ceived on sueh negotiation, pledge, or hypothecation, shall 
be adjudged guilty of fraud, and upon indictment and con- 
viction thereof shall be fined in a sum not exceeding five 
thousand dollars or imprisonment in the penitentiary of the 
State for a term not exceeding five years, or both. 

Sec. 18. Be it further enacted, etc... That whosoever shall 
purchase goods, wares, merchandise, or other commodity for 
cash and shall sell, hypothecate or pledge the same to another, 
and use the proceeds thereof for any purpose other than the 
payment of the seller or vendor, with intent to cheat or de- 
fraud such seller or vendor, or who shall conceal, ship or 
otherwise make way with, or deliver to another any goods, 
wares, merchandise, or other commodity so purchased, with- 
out paying for the same, with the intent to cheat or defraud 
the seller or vendor thereof, shall be deemed guilty of a 
felony, and upon conviction thereof shall be punished by a 
fine not exceeding five thousand dollars, or by imprison- 
ment in the penitentiary for a term not exceeding five years, 
or by both such fine and imprisonment. 

(Signed) Cuas. W. Lowe Lt, 
Speaker of the ‘House of Representatives. 
(Signed) Oscar J. Dunn, 
Lieutenant Governor and President of the Senate. 
Approved October 15, 1868. 
(Signed) Ht. C. WARMOTH, 
Governor of the State of Louisiana. 
A true copy. 
Gro. k. Bover, 
Secretary of State. 


Governing the manner in which cotton press receipts, warehouse receipts, 


i 
or the re ‘ipts oT other eust | ins of ar V pore yy rty whatever. shall he 
issued, in all cases wher such recely ts sha Or may be used or pledged as 
collateral security for n y rivaneed or borrowed on faith of the prop- 
erty therein specified, and governing. the delivery and disposal. of th 
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Section 1. Be at enacted hy the Senate and House of Repre- 
sentatives of the State of Louisiana in General Asse mhly conv ned, 
That no cotton press, or other custodian or custodians of 
produce or property shall issue any receipt or other voucher 
for any produce, merchandise or other property, to any per- 
SOn or Crsons purporting Lo he the holder, owner or owners 
thereof, unless such produce, merchandise or other property 
shall have been actually received into store, or upon the 
premises of such cotton press, or other custodian or custo- 
dians, shall be in the store, cotton press or warehouse, or on 
the premises aforesaid, or under his or their control at the 
time of issuing such receipt. 

Src, 2. Be it further enceted, cte., That any person, firm or 
association who shall, or may be, or in any way become the 
custodians of any property, goods, products or merchandise 
whatever, and who may tissue receipts therefor, shall not, 
under any circumstance, or Upon any order or guarantee 
whatever, deliver property for which such receipts have been 
issued until the party or parties to whom the receipts were 
issued, or the legal holders thereof, shall have surrendered 
the same to said custodians for cancellation, and in default 

of a strict comphance with the provisions of this section of 
this act, they may be held liable by the legal holder or owner 
of their receipt for the market value of the property therein 
described as may be established by the Chamber of Com- 
merece of the city of New Orleans, or any committee thereof, 
approved and authenticated by the president or vice-presi- 
dent of said Chamber of Commerce. All warehouse receipts 


intended for pledge under the provisions of this act shall 
be paraphed before being issued, as follows: For hypothe- 
cation in accordance with the provisions of this act 

Sec. 3. Be it further enacted, etc., That no cotton press or 
other custodian or custodians of products or other property 
shall issue any second or duplicate receipt for any goods, 
wares, merchandise, grain, flour, or other produce or com- 
modity, while any former receipt for any such goods, wares, 
merchandise, grain, flour, or other produce or commodity as 
aforesaid, or any part thereof, shall be outstanding and un- 
canceled, without writing across the face of the same, “ du- 
plicate,” in a highly conspicuous manner. And any person 
who may Issue warehouse receipts for any property of any 
kind whatsoever not actually In their possession and under 
their entire control, shall be and are hereby made liable for 
the market value of any and all property for which they 
fay have issued such false receipts 1 manner as specified 
in foregoing section, and shall furthermore be liable to 
criminal prosecution as having aided and abetted in obtain- 


Ai 


gy money under false pretenses 


— 


Sec. 4. Be it further enacted, etc., That parties who may 
borrow money on the faith of warehouse receipts, represent- 
ing property in store, shall file their affidavit with the 
pledgees that such property is theirs, the pledgers’, personal 
property, or that it is the property of some party for whom 
the pledger is acting as agent, factor,commission merchant, 
or in any other fiduciary capacity, and that said party is 
justly and truly indebted to the pledger in an amount equal 
in value'to the value of the property pledged, as specified 
in the warehouse receipt, for moneys paid to him, or paid 
by his order and for his account by the party or consignee 
making the pledge. The cashierof a bank or the secretary 
of any insurance company incorporated or working under 
any law in the United States or of this State is hereby au- 
thorized to administer the oath contemplated under the pro- 
visions of this act. Any deviation therefrom shall render 
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the party or parties so deviating liable for the value of the 
property, or any excess in value overand above the amount 
for which it may have been pledged’in any manner specified 
in section one of this act, and to prosecution for perjury 
and also for obtaining money under false pretenses. 

Sec. 5. Be it jurther enacted, etc., That the vendors’ lren of 
five days’ privilege, now allowed in commercial transactions 
for the payment of the purchase price, shall not be affected 
by the provisions of this act,except in case in which a ware- 
house receipt has been pledged as collateral for money bor- 
rowed. The holder of the warehouse receipt shall be con- 
sidered and held as the actual owner of the property de- 
scribed in the receipt, and no clause of this act shall operate 
to the detriment orinjury of the holder of a warehouse receipt, 
to the extent of the value of the property specified, made and 
issued in accordance with and under the provisions of this 
act: Provided, That where the factor, agent or pledger may 
have wrongfully pledged, in violation of this act, any prop- 
erty, the lien of the owner shall be valid even against the 
third nolder of the warehouse receipt. 

Src. 6. Be it further enacted, ete., That should the pledger 
fail to pay his pledge note, secured by warehouse receipts 
representing the property therein described, on the day of 
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its maturity, the pledgee shall, on the following day after 
the maturity of such pledge note, notify the pledger of same, 
and inform him that he may appoint one expert to act 
jointly with another one to be appointed by the pledgee, 
which experts shall examine, appraise, and sell the goods 
or merchandise pledged, or such an amount of the same as 
they may determine to satisfy the claim of the pledgee, to- 
gether with costs and the usual expenses. In case of doubt 
the two experts already selected will be authorized to ap- 
pointa third. In the event of the pledger refusing, or for 
any reason failing to appoint such expert within five days, 
allowing one additional day for every twenty miles that the 


residence of the pledgee may be distant from the residence 
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of the pledger, then the pledgee shall be and he is hereby 


authorized and empowered to appoint two experts,and they 
to appoint a third, all of whom shall be familiar with the 
value and management of the character of the merchan- 
dise involved; said experts to examine, appraise, and sell 
to the best possible advantage all of the produce pledged, or 
such an amount as may be necessary to settle the pledge 
note in full, together with such costs and necessary expenses 
as may be or have been incurred. The experts thus ap- 
pointed shall proceed at once to tak: action and to complete 
their duties at the earliest practicable dey consistent with the 
usual and customary manner of selling the produce or mer- 
chandise in question, and said experts shall make their report 
immediately thereafter. ‘They shall be authorized to sell at 
public auction, after five days’ notice in a public journal 


} ‘ 


published in the parish in waich the pledgee resides, with- 


ut legal process of any kind or description whatever; and 


the pledg ‘ec or holder of said warenouse receipt shall be in 


full and complete Possession ol merchandise di scribed 
in the receipt from and after the day on which the pledge 
note based Ol) the merchandise may have matured the 
surrender of the warehouse receipt to the custodian or cus- 
todians of the property, and cancellation of same, shall 
relieve and exonerate them from all further responsibility 
in the premises. 

Sec. 7. Be u Ju ther enacted, etc., That said experts shall 
make a sworn statement of their proceedings and the dis- 
position of the funds realized, and file said statement in the 
office of some duly qualified notary public, or in any court 
of record located in the parish in which the pledgee may 
reside. Said experts stall receive such fee as may be agreed 
upon, but they shall not be authorized to exact a fee in ex- 
cess of the usual commissions charged, according to coln- 
mercial usage, on the character of the property upon which 
they may have administered. 
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Sec. 8. Be it further enacted, ete., That all warehouse re- 
ceipts as by this act provided, shall be negotiable by indorse- 
ment in blank, or by special indorsement, in the same 
manner and to the same extent as bills of exchange and 
promissory notes now are. 

Src. 9. Be it further enacted, etce., That this act shall take 
effect from and after its passage, and all laws or parts of 
laws in conflict herewith be, and the same are hereby, re- 
pealed. 

(Signed) EK. D. Esti_erre, 
Speake yr of the House of Representative 8. 

(Signed) C. C. ANTOINE, 
Lieutenant Governor and President of the Senate. 


Approved March 11, 1876. 
WILLIAM P. KELLOGG, 
Governor of the State of Louisiana 


A true copy. 


P. G. DESLONDE, 
Secretary of State. 
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Supreme Court of the United States. 
No. 306. 


BROWN BROTHERS & CO., PLAINTIFFs IN ERROR, 
VS. 


ALLEN, WEST & BUSH, ET AL. 


No. 305 


WILLIAM JACKSON, MASTER OF THE STEAMSHIP CoUN 
SELLOR, PLAINTIFF IN ERROR, | 


VS. 


ALLEN, WEST & BUSH, BROWN BROTHERS & CO., 
ET AL. 


STATEMENT. 


The plaintiffs claim a lien as vendors apon two hundred and 
sixty-eight bales of cotton, which were sold and delivered to 
defendant, Jones, on the 3d day of June, 1884, and for balance 
of the price unpaid, viz.: $10,865.25. The whole price was 
$12,655.25. The cotton was delivered by the seller to the pur- 
chaser, and by him laden on board the steamship Counsellor, 
bound for Liverpool, Eng., and the ship issued its bill of lad- 
ingtherefor. On the 6th day of June, Jones negotiated bis 
draft for £2680, with Brown Brothers & Co., and transferred to 
them the bill of lading of the steamship Counsellor for the two 
hundred and sixty-eight bales of cotton, then on board of the 
said vessel, and paid out of the money received $1800 to the 
vendors. The above sum of £2680 (or $12,897.50), advanced 


is equal to the whole of the cotton. 
The facts and conclusions of law as found by the court are: 
‘* The plaintiffs sold to the defendant, Alfred F. Jones, on the 
dd day of June, 1884, 268 bales of cotton for the sum of $12,- 
565.25, the terms of sale being for cash. On the following day 
the cotton was delivered to the said defendant through the 


warebouseman,. where the same was stored. On the 6th of June 


the said defendant paid upon this purchase the sum of $1800, 
which he derived by or from advances made by inutervenors on 
bill of lading from a sale or pledge of the bill of lading for the 
cotton, leaving unpaid the balance of the price of the cotton— 
to-wit: the sum of $10,565.25. 

‘The cotton was anagricaltural product of the state of Lou- 
isiana, and the sale was made to the said defendant by the 
plaintiff in the city of New Orleans. 

‘¢On the 6th day of June all of the cotton was either laden on 
board or delivered to and in the possession of the steamship 
Counsellor, bound for Liverpool, and bills of lading in reg- 
ular form: were on that day issued for said cotton by the master 
ot said steamship, and were on the same day transferred or 
pledged by the usual endorsement to the intervenors, Brown 
Brothers & Co., who paid for or advanced on the same the sum 
of £2680 sterling (in the currency of the United States, 
$12,882.84) the full value of the cotton. 

“On June 7 the plaintiffs instituted this suit, claiming a 
vendor’s lien for the unpaid balance of the price of the cotton, 
and on the same day sequestered the cotton and took it out of 
the possession of the master of the said steamship Counsel- 
lor, who held the same for shipment, having given the said 
bills of lading therefor.’’ 

As the conclusions of law drawn from these facts the court 
finds: , 

‘*1. That the acts of 1868, No. 150, and of 1876, No. 72, of the 
egislature of the state of Louisiana, mean that the bills of iad- 
ing and warehouse receipts for property shipped or ware- 
housed shall fully represent the property, so that a transfer or 
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by Brown Brothers & Co. on the delivery of this bill of lading, 
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pledge of those paper titles shall vest the property to the 
transferee or pledgee as fully as the delivery of the propefty 
itself. 

“92. That the acts of 1854 and 1855, now found in the Civil 
Code of Louisiana, article 3227, since they give the right to 
the vendor to seize the thing sold, in whatsoever hands or 
place it may be found, and enforce his lien for the price, which 
shall have the preference over all other claims, operates as 
well against those who hold under purchase or pledge, through 
bills of lading, as well as by actual delivery. 

“3. That the plaintiffs’ claim must prevail over that of the 
intervenors. 

“4. Therefore the pl:intiffs must have judgment, enforcing 
that right upon the cotion, to the extent of the unpaid price. 
To that extent the intervenors’ claim is dismissed beyond that 
allowed, and that plaintiffs have judgment against the 
defendants in solido for all the costs prior to the intervention, 
and that all costs subsequent to the intervention be paid out 
of the cotton sequestered.” 

ASSIGNMENT OF ERROR. 

We allege as error the construction of law, that article 3227 
of the Civil Code gives the vendor of the cotton sold and 
delivered a preference over the holder of a bill of lading for 
the cotton acquired for a full consideration in the usual 
course of business, said cotton being delivered for shipment 
by the vendor and actually on board of the vessel issuing the 
bill of lading. 

That there is error in holding that the vendor of the cotton 
under the facts found in this case is entitled to a preference 
over the holder of the bill of lading, who acquired the same in 
good fait, hand for a full price after the cotton had been laden 
on the vessel, and the bill of lading issued therefor and nego. 
tiated by the purchaser, to whom the cotton had been previously 
delivered by the vendor. 

That the vendor having received a part of the price from the 
aivances made by intervenor on the bill of lading from a salg 
or pledge thereof is estopped from setting up his claim as — 
superior to that of the intervenor. e 
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The bill of lading both by commercial law and by statute, 
No. 150 of 1868, section 6, and No. 72 of 1876, sections 5 and 6 
is negotiable, and the rights of the holder will be protected 
against a vendor who has voluntarily delivered the property to 


his vendee, by whom the bill has been disposed of in good faith - 


and in the regular course of business. 


ARGUMENT. 


When this case was argued in the circuit court the question 
whether the vendor described in article 3227 of the Civil Code 
was entitled to preference over the holder of a bill of lading, 
acquired in good faith and for a valuable consideration, bad 
been discussed by the Supreme Court of Louisiana. 

We think that the superior right of the holder of a bill of 
lading over an unpaid vendor, who had voluntarily delivered the 
property to his vendee, so as to clothe him with possession and 
all the indicia of ownership, was recognized by the decisions 
of the court. 

In the case of Delgado vs. Wilbur, 25 An. 84, where 
there was a similar contest between the vendor and holder of 
a bill of lading, the Supreme Court of Louisiana says: 

“In our opinion the law is with the bank. The statute 
quoted is only the legislative sanction given to the commercial 
law, of universal application we believe, that a bill of lading 
legally transferred gives title to the property it represents. 1 
An. 80; 11,Bob. 149; 3 Kent’s Commentaries 282; 1 Peters 
386.” nih crm Qh Aw 

In the of Gumbel & Co. vs. Bier, 36 An. 484, the 
chief-justice states the law in the syllabus (which is now pre- 
pared by the court itself and constitutes an authoritative 
analysis of the opinion) as follows: ‘* The lien or privilege ex- 


sme S- —e = - “aA” mMmencsslacd 6a conor. Jaw i. a esomiconet t+ —— 


) 


) 


5 


In the case of Phelps & Co. vs. Howell, 35 An. 88, the 
court says: ‘‘ In the case of Florshum Bros. vs. Howell, re- 
ported in 33 An. 1884, growing out of the seizure of the thirty- 
seven bales of cotton, making up a portion of this consign- 
ment, we considered the legal eftect of the pledge thus cre- 
ated, and we held that such pledge would protect the pledgee 
or consignee, even against the claim of the unpaid vendor of 
the identical property.’’ And in the case referred to (33 An. 1186) 
the court recognized that the pledge of the cotton, as created 
by the statute, was superior to the claim of the vendor, “but 
that issue was supplanted by the graver one presented when 
the statutory pledge was set up by the intervenors in opposi- 
tion to the vendor’s privilege of the plaintiffs. Upon this 
issue the case must be decided, and our conclusions on the 
point have been stated.’’ 


In the case of Horrell & Co. vs. Parish, 26 An. 6, the Lou- 
isiana National Bank was the intervenor, holding a bill of lad- 
ing, and its right was maintained. It is true that some empha- 
sis was put upon the want of registry of the vendor’s claim, 
but the opinion shows that the intervenor’s rights were based 
on the laws of commerce and of the state statutes in favor of 
the holder of the bill of lading, and the court says: 

‘‘ Particularly are we of this city dependent upon commerce. 
It would be suicidal to hamper its transactions with onerous 
and useless requirements, and to throw obstacles in the 
way of its free pursuit. The prosperity of a people, who like 
ourselves live by the sea, is commerce.’’ And the decree was 
in favor of the Louisiana National Bank, decreeing said bank 
to be entitled under their bill of lading to the 123 bales of 
cotton in contest herein, and that they be put in posses- 
siou of the same. 

In Musson vs. Elliott, 30 An. 150, the right of the 
holder of the bill of lading was maintained. In that case, as 
in this, there was a partial payment to the vendor from the 
money received from the banker; strikingly similar to this 
case in this respect, that a partial payment was made by the 
purchaser of the bill of lading to the vendor. In this case 
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$1800 are paid tothe vendor out of the money furnished by 
the intervenors. 

As will be seen by the language of the court in the case 
of Gumbel & Co. va. Bier, 36 An. 484, the question was 
then whether the vendor or holder of a bill of lading had pre- 
cedence upon the property sold, delivered and shipped. 


This was the state of the law when the transaction took 
place which is involved in this suit. Since that time the Sa- 
preme Coart of the state has, in the case of Harris, Parker & 
Co.vs. Nicolopulo, 38 An. Reports 12, decided this question in fa- 
vor of an unpaid vendor. Wecontend that this question is one 
of commercial law, determinable by the rules of commercial 
law, and that the Supreme Court of Louisiana bad in all of its 
decisions anterior to the transaction out of which this contro- 
versy arises determined that the right of the holder of a bill 
of lading acquired in good faith for a full consideration, from a 
party not fully in possession of the same, was superior to that 
of any unpaid vendor who had voluntarily delivered the prop- 
erty to his vendee, and vested him with all the indicia of own- 
ership, and that this was determined under its own statutes 
and the commercial law. 

In Wagner vs. Kenner, 2 Rob. 122, the court say: 


‘*The counsel for the appellant has contended that all com- 
mercial questions were not intended to be regulated by the 
code of Louisiana; that the legislature intended to prepare 
a code of commerce, which should contain the principles ac- 
cording to which such questions should be solved; that they 
appointed jurisconsults, who prepared such a code, and that 
we have it in print, though it has never received the sanction 
of the legislature. The Superior Court of the late territory of 
Orleans very early held that although the laws of Spain were 
not abrogated by the taking of possession of the country by 
the United States, yet that from that event the commercial 
law of the nation became the commercial law of New Orleans, 
and this court has frequently recognized the correctness of 
these early decisions, principally in cases of bills of exchange, 
promissory notes and insurances. 
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In 4 An. Report 210, Thompson vs. Mylne; ‘‘ In adju 
dicating upon commercial transactions much uncertainty 
often arises in consequence of the non-adoption of the 
commercial code, prepared by the framers of our Civil Code. 
It is safe to presume, however, that, in framing the Civil Code, 
they intended to leave our commercial jurisprudence as it was 
before, in harmony with that of other commercial nations.” 

McDonald vs. Millaudon, 5 La. Rep. 409. 

Robertson vs. Nott, 2 Martin, N. 8. 123. 


Since this case has been pending upon writ of error in this 
court the Supreme Court of the state, in the above mentioned 
case of Harris, Parker & Co., vs. Nicolopulo, 38 An. 12, decided 
that the vendor’s lien yields to that of the holder of a ware- 
house receipt, but not to that of the holder of a bill of lading, 
although it is declared under the statute to be negotiable. 


The question therefore arises whether this decision, made 
since the transaction between the parties, and since the writ of 
error was taken in this case, shall control the judgment of this 
court, or whether the court will determine the case in accord- 
ance with the general rules of commercial law, and in aceord- 
ance with what we contend was the established jurisprudence 
in Louisiana, both under the statates and the commercial 
law, prior to the decision rendered in 1886. The case 
now before the court is distinguished from that of 
Harris, Parker & Co. in this respect, that the judge finds 
as a fact that ‘‘on the 6th of June the said defendant 
paid upon this purchase the sum of $1800, which he derived 
from or by advances made by the intervenors on the bill of 
lading, from a sale or pledge of the bill of lading for the cot- 
ton.’’ In this respect it resembles the case of Musson vs. 
Elliott, 30 An. 150, where the vendor received from his vendee 
a portion of the money advanced by the holder of the bill of 
lading. In the present case Allen, West & Bush secured a 
portion of the money advauced by Brown Bros. & Co. They 
delivered the cotton to their vendee and gave him possession 
and all the indicia of perfect and unencumbered ownership. 

As was said iu the case of Lee vs, Galbraith, 5 An. 349, “ the 
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well-settled principle that privileges are stricti juris forbids us 
to give an enlarged and liberal interpretation to its language, 
especially where the equity in favor of the adverse party is 
manifestly stronger than the plaintiff can assert. For by 
their incautious delivery of possession they enabled Galbraith 
to appear as the unqualified owner of the goods, and so get 
credit in the market. It is more just that the consequences 
of their misplaced confidence should fall upon themselves than 
upon an innocent third person, whom they enabled Galbraith 
to deceive.” , 


Brown Bros. & Co., bankers, took the bill of lading in the 
usual course of business, which was well known to the seller 
of the cotton, who delivered it and received a portion of the 
price from the money advanced by the bankers. The bills of 
lading were negotiable and the judge finds that they were in 
regular form, were issued for cotton delivered to and in pos- 
session of the ship, were ‘‘ transferred or pledged by the 
usual endorsement to the intervenors, who paid for or advanced 
on the same the sum of £2680 sterling (in the currency of the 
United States, $12,882.24) the full value of the cotton.’’ 
Page 20. 

In section 6 of the act of the Louisiana legislature, No. 72 
of 1868, it is declared ‘‘that cotton press receipts given for any 
goods, wares, merchandise, flour, grain, or other produce or com- 
modity stored or deposited with any cotton press, wharfinger or 
other person, or any bill of lading given by any forwarder, voat, 
vessel, railroad, transportation or other transfer company, 
may be transferred by endorsement thereon ; and any person 
to whom the same may be transferred shall be deemed and. 
taken to b; the owner of the goods, wares, merchandise, 
grain, flour or other produce or commodity therein specified, so 
far as to give validity to any pledge, lien or transfer made or 
created by such person or persons; but no property shall be 
delivered except on surrender and cancellation of said origi- 
nal receipt or bill ot lading of the endorsement of such delivery 
thereon. In case of partial delivery all cotton press receipts 
or bills of lading, however, which shall have the words ‘not 
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‘negotiable, plainly written or stamped on the face thereof, 


shall be exempt from the provisions of this section.’’ 

Section 9 provides “that all receipts, bills of lading, vouch- 
ers or other documents issued by any cottonpress, wharf- 
inger, forwarder or other person, boat, vessel, ra‘lroad, 
transportation or transfer company, as by this act provided, 
shall be negotiable in blank, or special endorsement, in the 
same manner and to the same extent as bills of exchange and 
promissory notes now are,”’ 

Bills of lading of goods sold and transported in the course 
of interstate commerce are, by reason of their representative 
character, entitled to protection as commerce, and bills of 
lading used in commerce with foreign countries have been so 
held. 

Almy vs. California, 24 Howard 169. 

Woodruff vs. Parham, 8 Wallace 108. 

The tendency of the decisions of the court and the strong 
pressure Which constantly comes from the whole mercantile 
community have induced congress to take up this subject aud 
consider whether or pot some general law should be passed to 
establish uniformity in bills of lading and in the rights ot 
parties thereunder. The court declared in the case of the 
Pensacola Telephone Company vs. West et als, 96 U. 8. 9: 
‘+ Both commerce and the postal service are placed within, the 
power of congress, because being national in their 
they should be unger the protegtingse: fAhe nati 
ernment.’’ ira 7 A Arb, (77 

The whole tone of this decision and of Glouces 
Company vs. Pennsylvania, 114 U.S. 204, shows th 
the instrumeuntalities of a free and increasing commerce are to 
be protected. 

The equity of the case is strongly with the intervenors. 

In Burgess v. Seligman, 107 U. 8S. Rep, 33, this court 
determined that ‘* when contracts and transactions have been 
entered into and rights have accrued thereon under a _ par- 
ticu'ar state of the decisions, or where there has been no deci- 
sions of the state tribunal, the federal courts properly claim 
the right to adopt their own interpretation of the law app'ica- 
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ble to the case, although a different interpretation may be 
adopted by the state courts after such rights have accrued.”’ 

In that case all the authorities relating to this subject are 
collated, and the expressions in the opinion so clearly fit the 
case now before the court that we assume it to be settled that 
if no construction of the statute had been given from the 
federal court, or if the question of the construction was au 
open one, and, most of all, if the construction given had been 
such as was invoked in the federal court, that court would be 
free to interpret the law in accordance with its own views, and 
that this is preéminently true in reference to questions of 
commercial law and general jarisprudence, 

As stated by the court, page 335, “ when the law has not 
been thus settled it is the right and duty of the federal courts 
to exercise their own judgment, as they always do in refer- 
ence to the doctrines of commercial law and general jurispra- 
dence.’’ 

In Railroad vs. National Bank, 102 U.S. 31, the language 
of the court in 16 Peters 495 is quoted with approval : 

‘The questions under consideration are questions of general 
commercial law, and depend upon the constraction of a con- 
tract of insurance, wiich is by no means local in its character 
or regulated by any local policy or customs. Whatever 
respect, therefore, the decisions of the state tribunal may have 
on such a subject, and they certainly are entitled to great re- 
spect, they cannot conclude the judgment of this court. On 
the contrary, we are bound to interpret this instrument ac- 
cordipg to our Own opinion of its true intent and objects, 
aided by all the lights which can beobtained from all external 
sources whatsoever; and if the result to which we have 
arrived differs from these learned state courts we may 
regret it, but it cannot be permitted to alter our judgment.” 

In Liverpool Steam Co, vs. Phoenix Ins, Co., 129 U. S. 442: 
‘* But on this subject, as on any question depending upon 
mercantile law and not upon local statute or usage, it is well 
settled that the courts of the United States are not bound by 
decisions of the courts of the state, but will exercise their own 
judgment, even when their jurisdiction attaches only by reason 


i! 


of the citizenship of the parties, in an action at law of which 


| the courts of the state have concurrent jurisdiction, and upon 

| a contract made and to be performed within the state. Rail- 
road Co. vs. Lockwood, 17 Wall. 357, 368; Myrick vs. Michi- 
ad gan Central Railroad, 107 U. S. 102; Carpenter vs. Provi- 
: , dence-Washington Ins. Co., 16 Peters 495, 511; Swift vs. 


Tyson, 16 Peters 1; Ruilroad Co. vs. National Bank, 102 U. 
S. 14; Bargess vs. Seligmin, 107 U.S. 20, 33; Smith vs. Al- 
abama, 124 U.S. 365, 478; Bucher vs. Cheshire Railroad, 125 
U.S. 555, 583.” 

The bill of lading in this case was issued by an English ves- 
sel for Liverpool, and, as alleged by the owners «* «7°? ~*° 
was purchased by intervenors (citizens of New Y 
faith of said negotiable bill of lading (page 9 of r 

The bill of lading is, by the law of Louisiana 
tiable by endorsement in the same manner and to 
tent as bills of exchange and promissory notes na_ ~.-. 

Sec. 9 of act 150 of 1868. 

“=~. In Hunt & Macauley vs. Mississippi Central Railroad Co., 29 
A. 463, Judge Spencer says: “The animus of this statute is 
unmistakable. It was intended to protect both the carriers and 

i. the publie—tie former by punishing any persons in their em- 

| ploy for issuing false bills of lading or receipts, and the latter 
by putting such bills or receipts upon the same footing as 
commercial paper, and protecting the holder in good fwith, 
with all the privileges and immunities given to bills of exchange 
and promissory notes.’’ 

And Jadge De Blane, page 464, says: ‘The law of 1868 
was enacted in the interest of commerce ; it created one of the 
most important branches of our credit; it secured the most 
legitimate transactions; it sanctioned, legalized and perfected a 

=. fair but imperfect custom which prevailed before its adoption , 

and it is by far wiser and more equitable than the vacillating 

and doubtful jarisprudence of other states. It guards against 


” 
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In Henry vs. Philadelphia Warehouse Company, 81 Penn. 
State Rep. 79, a bill of lading issued in Louisiana is held 
to be negotiable, and by its endorsement has the effect of a bill 
of exchange or promissory note. 

The statutes of the state of Louisiana, Missouri, Wisconsin 
and other states relative to the negotiability of bills of lading 
are assimilated to the English bills of lading and factors’ act? 
and show that commerce requires this recognition of negotia- 
bility. Conrad vs. Atlantic Insurance Company, 1 Peters 445; 
Rice vs. Cutler, 17 Wisconsin 351 (American Decisions, vol. 
S84, p. 747 and notes); Wilbur vs. Delgado, 25 A. 82; 
Benjamin on Sales, sec. 862 et seq.; Audendried vs. Randall 
Ulittord, Rep. 399, | 

The lien for the unpaid price is assimilated to the stoppag» 
in trausita and should be defeated by the same causes. As 
where the vendor has delivered the property into the pOsses- 
siun of the vendee and enabled him to dispose of it to inno- 
cent purchasers for a full price, without uot.ce of any adverse 
claim. In this case the evtton was sold to A. F. Jones and 
complete delivery was made to him, so that be was able to 
have it laden on board of an English vessel, conmigned to a 
foreign market and secure a bill of lading; sold and trans- 
ferred this bill to plaintiffs in error, who are bankers and who 
paid a full price in open market, and aceording to the usual 
course of business and without notice. Their rights are supe- 
rior to those of the vendors, who have by their own negligent 
acts placed the property in the hands of the vendee and there- 
by enabled him to obtain the money of the plaintiffs in error. 
Lickbarrow vs. Mason, 2 Tenn. Rep. 65; Newball vs. Central 
Pacific KR. BR. Co., ol California 349 (2b American Rep. 715), 
Leake vs. Kimball, 45 Maine 172; 1L Rob. 140; 1 Peters 3386; 
30 An. 150; 26 An. 6. 

In the case now before the court the vendor sold the cotton 
to Jones, gave him an order on the cottonpress for delivery 
of the cotton, and it was delivered and laden on the vessel 
which issued its bill of lading therefor. Tue purchaser being 
thus in full possession disposed of the bill of lading to Brown 
Brothers—bankers dealing in open market and according 
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to the usual course of business. Bill of lading, p. 16; finding 
of facts by the court, p. 20, Plaintiffs in error acted under 
what is described by the Supreme Court of the State of Lou- 
isiana, 25 A. S4, as “the commercial law of universal applica- 
tion, we believe, that a bill of lading legally transferred gives 
title to the property it represents, and under the law as indi- 
cated in Howell & Ca. vs. Parish, 26 A. 6, that the holder of 
a bill of lading acquired in good faith and in the regular course 
of business was entitled to hold the property embraced in it 
against vendor or any other person. This, we think, was ree- 
ognized as the law of Louisiana, under the decisions referred 
to in our brief when this transaction oceurrm d (6th Jane, 1854, ) 
and the rights of plaintiffs in error should be determined by 
the law as then accepted and acted upon. Havemeyer vs. 
lowa County, 3 Wallace 303; Township of Pine Grove vs. Tal- 
cott, 19 Wallace 675; Olcott vs. Supervisors, 16 Wallace 690. 

We further submit that the question involved in this ease 1s 
one Which is determinable by this court as a commercial ques- 
tion of universal interest aud to be d-cided according to the 
accepted commercial law. 

In the present case the contest is limited to the question, 
Whether or not under the facts found by the court the vendor, 
whohas partcd with possession of the cotton and received part 
of the price out of the money furnished by Brown Brothers &Co., 
isto prime them for the portion of the price remaining un_ 
paid. All parties recognized that Messrs. Brown Brothers & 
Co, are the rightful holders of the bill of lading and paid for 
itin good faith and without suspicion of any latent encum- 
brance. There is no question as to any traudulent issue of 
the bill of lading nor as to any improper use of it. It was 
used according to the usual course of business in New Orleans. 
with which defendants in error were fully conversant. 

We ask that the judgment may be reversed and judgment 
rendered in favor of the plaintiff in error. 

THOS. L. BAYNE, 
GEO. DENEGRE, 
Attorneys for Plaintiffs in Error. 
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APPENDIX. 


Act of the Louisiana Legislature, No. 159, approved Oct. 
13, 1868: 


‘*An act to prevent the issue of false receipts or bills of 


lading and to punish fraudulent transfers of property by 
cottonpresses, wharfingers and others. 

‘See. 6. Be it further enacted, etc., Thit cottonpress re- 
ceipts given for goods, wares, merchandise, grain, flour or 
other produce or commodity stored or deposited with any 
cottonpress, wharfinger or other person, or any bill of lading 
given by any forwarder, boat, vessel, railroid, transportation 
or transfer company may be transferred by endorsement there- 
in, and any person to whom the same may be transferred shal) 
be deemed and taken to be the owner of the goods therein 
specified, so far as to give validity to any pledge, len or 
transter made or.created by such person or persons, but no 
property shall be dellvered except on surrender and cancella- 
tion of said original receipt or bill of lading of the endorse- 
ment of such delivery thereon ; in case of partial delivery all 
cottonpress receipts or bills of lading, however, which shall 
have the words ‘ not negotiable’ plainly written or stamped on 
the face thereof, shall be exempt from the provisions of this 
section. 

‘‘ See. 8. Be it further enacted, etc., That all the provisions 
of this act shall apply and be applicable to bills of lading and 
to all persons or corporations, their agents or servants that 
shall or may issue bills of lading of any kind or description 
the same as if the words ‘ forwarded and bills of lading’ were 
mentioned in every section of this act.’’ 

Act of the Louisiana Legislature, No. 72, approved March 
11, 1876: 

‘*An act governing the manner in which cottonpress re 
ceipts, warehouse receipts, or the receipts of other custodians 
of any property whatever, shall be issued in all cases, where 
such receipts shall or may be used or pledged as collateral 
security for money advanced or borrowed on faith of the prop- 
erty therein specified, and governing the delivery and dis- 
posal of the property for which sach receipts may be issued. 
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* 

‘* See. 5. Be it further enacted, etc., That the vendor’s iien 
ot five days’ privilege, now allowed in commercial transactions 
for the payment of the purchase price, shall not be affected by 
the provisions of this act, except in case in which a warehouse 
receipt has been pledged as collateral for money borrowed. 
The holder of the warehouse receipt shall be considered and 
held as the actual owuer of the property described in the re- 
ceipt, and no clause of this act shall operate to the detriment 
or injury of the holder of a warehouse receipt, to the extent 
of the value of the property. specified, mand and issued in 
accordance with and under the provisions of this act; provided, 
that where the factor, agent or pledgor may have wrongfully 
pledged, in violation of this act, any property, the lien of the 
owner shall be valid even against the third holder of the ware- 
house receipt. 

‘* Sec. 8. Be it further enacted, etc., That all warehouse re- 
ceipts as by this act provided shall be negotiable by endorse- 
ment in blank or by special endorsement, in the same manner 
and to the same extent as bills of exchange and prowissory 
notes now are.”’ 
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Wasuinaton, Aug. 13, 1870. 
This is to certify that we transfer the 
above assessments of squares 98 & 109 this 
13th day of Aug., 1870, for value received 
to M. J. Laughlin. 
(S'g’'d) STEWART anv JOYCE. 


Witness : 
WILLIAM MORGAN. 


C. 8. B. 
Assessment of the Cost of Paving, Grading, Curbing, Guttering, &c., in Front of Sundry Property in the First Ward of the City of Washington, as per Certificate Herewith Annexed. 
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Commissioner. 
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| , : ! Table Shewing Am’t Expended by Am’n Telegh Co. for Wire, In- 
Table for 10 Months Ending Sept. 30, 1865, Showing Amount Expended by B. & O. R. R. in Reconstructing, Maintaining, & Operating _sulation, Inst’s, Bat. Materials, &e., & Am'n’ Tel. Co.'s &BR&O. 


Telegraph Line, & the Am. Tel. Co.’s & B. & O. R. R. Co.'s Proportion of said Expenditures. ft. R. Co.’s Proportion of said Expenditure. 
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ae oe | | | | 73 53 | 716 O45 780 58 | 4,878 27 
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705 Exmet Tasie B. 
: Table Shewing Am’t Expended by Am’n Telegraph Co. for Wire, 
Table for Fiscal Year Ending Sept. 30th, 1866, Shewing Amount Expended by the B. & O. RR. in Maintaining and Opening Telegraph — Insulation, Instruments, Material, &c., and Am. Tel. Co.’s and 
Lines and the American Telegraph Co.’s and the B. & O. R. R. Co.s Proportion of said Expenditures. - B. & O. Lt. R. Cos Proportion of said Expenditures. | 


a mss a 


: . “ _ | | : | 2228 res S . cr 
a B ‘ z Ee | | go2: | gen ¢ ee 
| =z: - = _ £ .. —— ee §$/8sF 2 3.2 “s 
Months. Proportion, &e. = 5 x be rt = = ct Y ee Saas i-2a65 ° = E é. 
o} Orth, aXe | ~ *S ? z - 7 . = ='E | = | eat B54 ont “= 
é 2” = 5 = = = be: . | 8 = efheiise.s.| & ge =* 
i 5 S oy L 3 = : 5. & = EEG DS | ZELOO S S °° 
' «| = 2 — S = S 3 T. _ «| ie - = RL 
1865. 
SPOR. onde Total expended by B. & O. -.. ....}.-.. --.. adit dt ee 5 10 ae See 281 05 4,459 50 374 03 H&68 O4 
e Tee. C'S NI dnccens cncces | esas dune Te UE Bees encellcticn otic Jcipk acne Elid tee twnes deink 17 24 ff § aero eee  & | a See CE A RE ee Pere eee, aeennr ene rupm em e 177 24 
a a he een Oe 88 Pe eee 64 10 i 2 264 71 4,376 17 374 03 se a ee ee ease es sree sia h.GoL 70 
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Am'n Tel. Co.’s prop’n ...-.. .----.| 83 33 2 fe - 2 ee Sie oe as ee gone fo _ f 4 eee Fae ees Fee nee Soe ee ee ee ae 
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eS aa ee [oo 
BR. & O. prew’O ncaa -s0- cone]... ‘ & | RAS Ses Pee 89 73 eA 22 66 4.5OL 52 Ill 75 I an mii hails inlaid” wiediabol nine 5,008 80 
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Exuipir Tas.e C. 


Lines, & the Am. Tel. Cos & the B. & O. R. R. Co.’s Proportion of said Expenditures. 
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OR. BR. ¢ 


| 


} 
| 


— Table Shewing Amount Expended by Aim. Tel. Co. 
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